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Preface

UNIFEM South AsiaRegional Office has supported the Centrefor
Women'sResearch (CENWOR) in severa activitiesconnected with
disseminating information onthe UN Convention on the Elimination of
All Formsof Discrimination againgt Women (CEDAW). Thismanud is
part of this project. CENWOR is grateful for the support and
encouragement given by UNIFEM South Asiafor the publication and
hopesthat it will bearesource especially for judges, lavyersand law
studentsin SouthAsia.

The publication containsatext whichisaccompanied by annexesfor
reference. Much of thematerial refersto Sri Lanka, but information
from other countriesespecially in South Asiahasbeenincluded. Itis
our belief that comparative materials can enrich our understanding of
the implementation of CEDAW which sets universal standards of
progressand achievement for all women.

CENWOR thanks Prof. Savitri Goonesekere, Emeritus Professor of
Law, University of Colombo, DineshaSamararatne, L ecturer, Faculty
of Law, University of Colombo, and AnushaWickramasuriya, Project
Officer, Centrefor Women's Research for their contribution to the
production of thismanua. CENWOR a so wishesto thank Vathany
Narendran of the Centre for Women’s Research for assistance with
thedocumentation.
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Colombo
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The UN Convention on the Elimination of
All Forms of
Discrimination against Women

Introduction

TheConventionontheElimination of All Formsof Discriminationagangt
Women, popularly known as CEDAW was adopted by the United
Nations (UN) in 1979 and entered into forcein 1981. To date, it has
been ratified or acceded to by 182 countries and has almost reached
the status of aConvention that hasbeen acknowledged by al countries
intheworld asalegally binding treaty. Ratificationistheterm used
when countriesthat wereinitial State Partiesto the negotiation of a
treaty agreeto be bound by itsprovisions. Accession refersto other
State Parties who later agree to be bound by it. Ratification and
Accessonhavethesamelegd effect. Thetermratificationwill therefore
beused, asagenera term.

International policy documents of importance, such asthe Beijing
Platformfor Action adopted at the Fourth World Conference on WWomen
heldin Beijingin 1995, called upon all countriestoratify thistresty. Sri
Lankawasoneof thefirst countriesin SouthAsiato ratity CEDAW,
soon after it cameinto forcein 1981. Many other countries, including
Indiaand Pakistanratified CEDAW either just before, or after the Fourth
World Conferencein Beijing. Indeed the Beijing Platformfor Action,
and subsequent global initiativesin regard towomen' srightsconnected
with the Beijing process contributed to the wide ratification of the
CEDAW treaty. CEDAW hasnow beenratified by al countriesinthe
SAARC Region.



Box |
Ratifications

Bhutan — 31%August 1981
Sri Lanka — 5" October 1981
Bangladesh — 6" November 1984

Nepal — 22 April 1991
Maldives — 1%July 1993
India — 9" July 1993
Pakistan - 12""March 1996

Countries adopt different proceduresfor ratification. In Sri Lanka
ratificationisan act of the executive. Thereisnolegal requirement to
obtain Parliament’sapprova for ratification of tregties.

Box Il
Constitutional Provisions on Treaties

Sri Lanka -  Article27(15)
Nepal —  Article126
Fiji - Article43
India —  Article51
See Annex |



The Implications of Ratification

Incorporation

Some countriesinthe South AsiaRegion such asNepa haveaTreaty
Act (1990) that adopts a monist approach to international law,
recognising that atreaty isincorporated into thedomesticlegal system,
when the country becomes a State Party to the instrument. However
most other countriesincluding India, Sri Lanka, Pakistan and Bangladesh
follow thedualist approach of the English Common law. Thismeans
that they require national incorporation of thetreaty or itsprovisions
into thedomestic legal system. Inthesedualist legal systems, treaties
cannot beusedinlega interpretation without such local incorporation.
I ncorporation can beeither by specific condtitutiond provisions, specific
legidationi.e. actsof parliament, or through policy documents.

For along timecourtsin Common law countriesfollowed agtrict dudist
approach, and refused to use the provisions of treaties in their
interpretations unlesstreaties had been incorporated into domestic
law. We shall observelater in the section on CEDAW and the Courts,
that thisview has been replaced in recent yearswith atrend in the
courts to apply treaty provisions in their interpretations of local
Condtitutions, legid ation and other non-gtatutory laws. Today, domestic
courts have thus become another source of treaty incorporation and a
catalyst for holding States accountable to uphold the obligations
undertaken under international law, by ratifying treaties. Inthe process
international law hasbecome part of domestic law, evenin countries
with dualist legal systems, where governments have not introduced
specific measuresto incorporatetreaty provisions.

Ratification clearly imposesan obligation onthe Statetoincorporate a
treaty and itsprovisionsin domestic law. Thisobligationisbased on
Article4 of the ViennaConventionontheLaw of Tregties, whichreflects
agenera principleof customary internationa law that atreaty bindsall



partiesand must beimplemented in good faith. Thisideaisexpressed
inthelatin phrase‘ pactasunt servanda.’ However, thereisno legal
sanctionfor failureto do so. Thisiswhy thedomestic incorporation of
treaty provisonsinthelocal courtsbecomesespecially important.

Box Il
Examples of Treaty Incorporation in Sri Lanka

Legidation TortureAct 1994 (Torture Convention 1984)
Maintenance Act 1999 (Convention on the
Rightsof the Child (CRC) 1989)
Convention for the Suppression of Terrorist
Financing Act 2005 (Internationa Convention
on the Suppression of Terrorist Financing
1999)

Policy Women's Charter 1993 (incorporating
Documents CEDAW 1979)
Children’s Charter 1992 (incorporating the
CRC 1989)

Entry of Reservations to Treaty Obligations

Ratification is sometimes combined by the entry of reservationsor
declarations qualifying the obligations imposed by the treaty.
Reservations seek to excludetreaty provisions. Declarations seek to
clarify that treaty provisonswill beinterpreted subject to the conditions
specifiedinthe Declaration. Reservationsare often entered because of
diversity infamily law dueto the gpplication of persona lawsbased on
religion and ethnicity. Indiafor instance hasentered adeclaration on
the application of Article 16 of CEDAW on family relations, inthe
context of its personal laws. Other countrieshave entered reservations
on various articles. Sri Lanka and Nepal have ratified without
reservationsor declarations.



Ratificationswith reservationsand ded arationstend to dil utetheuniversa
norms of CEDAW and entrench diversity of standards. When the
CEDAW Committee considerscountry reports(see next section) they
usudly call upon countriesto withdraw reservationsand declarations.
Bangladesh haswithdrawn areservation after ratification. Countries
who do not do so, are asked by the Committee to explain thereasons
for continuing to keep thereservation or declaration. Thisisanincentive
to review thesereservationsand declarations. They are also requested
totry to harmonise CEDAW by eliminating thediversity inreligious
and ethnic persond lawsthat apply to only somewomeninthe country.

Box IV and Box V
Reservations and Declarations

Reservations

Bangladesh - Articles2,13(a), 16(1) (c) and (f)
India - Article29(2)

Madives - Articles7(a) and 16

Pakistan - Article29(1)

Declarations

India - Articles5(a), 16(1) and 16(2)
Pakistan - “subjectto Condtitution”
SeeAnnex|1
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1. Withdrawa of Bangladesh Reservation

On 23 July 1997, the Government of Bangladesh notified the
Secretary-General that it had decided to withdraw the
reservation relatingtoArticles 13 (a) and 16 (1) (c) and (f)
made upon accession.

2. Concluding Comments on Declarations —

India(1999), Paragraphs 60 and 61

The Committee observed that the Government of India
retained its Declarationsand urged the government towithdraw
the Declarationsand work with women’sgroupsinreviewing
and reforming persond laws.

The Supreme Court of Indiain John Vallamattom’'s Case
(AIR SC 2003 2902) and the Mudgal Case (1995) 3 SCC
635 hasreiterated the need to frameaUniform Civil Codeas
per Article44 of the Condtitution, whichwill helpinremoving
the contradictionsbased on adiversity of standards.

TheCommitteecdled uponthegovernment tofollow thisarticle
and Supreme Court decisionsand enact aUniform Civil Code.

3. Concluding Comments on Reports

Maldives (2001) Paragraph 141 and Sri Lanka (2002)
Paragraph 275 refer to using comparative jurisprudenceto
harmonise persond or religiouslaw with CEDAW.

Reporting to the CEDAW Committee

One of the methods of obtaining accountability of State Partiesto
implement the Convention isthe system of internationa monitoring by
whichaState Party’sprogressisevauated regularly. Thecoreobligation
of a State Party under CEDAVY, istherefore to report regularly on
progressachieved inimplementing treaty commitments, to thetreaty
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monitoring body known asthe CEDAW Committee. Thismonitoring
treaty body has been established under Article 17 of the CEDAW
Convention. The CEDAW Committee has 23 expertswho servein
their personal capacity, rather than asgovernment officials. They are
elected by State Partiesto thetreaty for afour year term every two
years, and must benominated by aState Party to bedigiblefor dection.
Onceeélected, however they servein their personal capacity and have
aright and duty to beindependent experts asenvisaged by thetreaty.
Membersof the Committee are not required or expected to articulate
theviewsof the government that nominated them.

CEDAW Committee memberswho serveaninitia term of four years,
may bere-nominated, and if re-elected servefor further terms. There
isno limit on the number of termsthey can serve onthe Committee.
However under the system of election adopted, acertain number of
membersleavethe Committeeevery two years, and areeither re-elected
or replaced by new members. Thisensurescontinuity betweendections,
assomememberswill still be serving their four year term, when new
membersjointhe Committee.

It issometimes said that the process of nomination and re-€l ection after
re-nomination by a State Party underminestheroleand responsibility
of CEDAW membersasindependent experts. However theinditutional
arrangementsdo not hamper the cgpacity of membersto beindependent
experts, if they themsalvesfulfill their profess ond responsbilitiesunder
the treaty. The CEDAW Committee has had, to date, two experts
from Sri Lanka, and one expert from Bangladesh. The Bangladesh
member hasal so served as Chairperson of the Committee—aposition
that rotatesamong CEDAW experts of the different regions, Europe,
Asia, Africaand Latin America. The current Chairpersonistheexpert
fromthePhilippines.

The CEDAW Committee holdsitssessionsin New York, and receives
and examines progressreportssubmitted by the State Party. Article 18
requirestheinitia reportsto besubmitted within oneyear of rétification,
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and subsequently every 4years. Thefirgt reportiscalled aninitia report.
Subsequent reportsare called periodic reportsand may be combined,
with the Committee’s consent. The Committee may also request an
exceptional report, between the reporting cycle. It has very rarely
regquested such an exceptional report, and has done so once on the
basisof systematic and widespread violation of the human rights of
women during the ethnic conflictintheformer Yugodavia It hasbeen
argued that the Committee should usethispower more effectively to
scrutini segovernment action when therearewidespread humanrights
abusesagaingt women, withinratifying countries.

Thereporting record of many countriesincludingin SouthAsiahasnot
been good. Some countrieshave not even submitted their initial report
ontime, and periodic reporting has been delayed. Consequently the
process of reporting to the CEDAW Committee hasbeen criticised, as
an effectivemonitoring procedure. Countrieshave oftenfailedtoinitiate
changes in conformity with their obligations, or report progress.
However, since 1995, when the Fourth World Conferencein Beijing
washeld, therehasbeen regular follow up on progressin achieving the
standards of the policy document created by the conference, known as
the Beijing Platform for Action. Thispolicy document, aswe have
already observed, reinforced CEDAW, and hel ped to catalyse wider
ratification of thislega instrument that ispart of internationd law.

Intheyearsafter 1995 the CEDAW Committee hasacquired greater
vighility. It hasreviewed itsproceduresand guidelinesfor reporting, so
asto encourage countriesto come before the Committee and present
regular progressreportson CEDAW implementation.

United Nationsagencies, in particular UNIFEM, have also provided
technical support to countriesto producetheir reports. UNIFEM’s
regional officein South Asahassince 1999, held regular meetingsthat
have brought together government Ministers of Women'sAffairs,
bureauicrats, women'sgroups, civil society organisations, and academics
to evaluate country progress on CEDAW, and share experience on
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reporting. CEDAW Committee membershave a so participated inthis
process. These meetings have also resulted in the production of
documentsand research studiesthat arearich resourcein evaluating
progressintheregion. Thishas contributed to greater peer interaction
and evaluation among countries, and the productive sharing of
comparative experience. Themeetings have promoted interestinthe
reporting process, and also stimulated initiativesto “bring CEDAW
home” withinthe countries.

Box VI
UNIFEM and CEDAW: Some Regionad Initiatives

1997 - IWRAW Asia Pacific and UNIFEM, New York —
“Globd toLoca” trainingworkshopsfor NGOsduring
CEDAW sessions

1999 - SouthAsaregiona meseting

2000 - Presentations on CEDAW at the Third South Asia
Minigterid Conference “ Commemorating Bajing” hed
inBandosIdand, Madives

2002 - SouthAsaConsultationheldin Sri Lanka

2003 - Presentationson CEDAW at the Fourth South Asia
Minigterid Conference” Commemorating Beijing” held
inParo, Bhutan

2004 - Regiond meetingfor Women'sMinistriesheldin Jaipur

2005 - Presentations on CEDAW at the Fifth South Asia
Minigteria Conferenceheldinldamabad

2006 - Supported network partnersto organise aweek long
training of trainers workshop

SeeAnnex ||



The CEDAW Committee hasreviewed and revised itsprocedureson
reporting in an effort to strengthen CEDAW monitoring. It hasalso
published new reporting guidelines. The CEDAW Committee has
publicised the reporting record of countries, so that apoor record has
becomemorevisble. Asof now dl countriesin SouthAsahavereported
to the Committee. Sri Lankasubmitted its 3 and 4" periodic reports
in 2002, and isdueto submit the 5" and 6™ reportsin 2006.

The gpproach of the Committeeto reporting, isto scrutinisethereports,
engage in what is described as a ‘ constructive dialogue’ with the
delegation of the government presenting reports, and pronounce
Concluding Commentson thereports. Detailed questionsare posed
to the government del egations. The constructive dialogue becomes
productivewhen thereis expertise on del egationsto respond to these
questions. Inthelast few yearsthe Committee hasimproved thequdity
of the constructive dialogue by regulating the conduct of the session
with specific guidelines, and limiting thetimefor responsesand oral
presentations.

Theinitia report of acountry must be comprehensive. However, later
(periodic) reportsare expected to be very focused and respond to the
Concluding Commentsof the Committee onthelast report or reports.
A Pre-sessiond working group of the Committee usualy identifiesthe
issuesonwhichthey would likeinformationin theoral presentation of
periodic reports. The report must then address these issuesin the
constructive dial oguewith the Committee. Progressismonitoredin
terms of what the Committee said in its Concluding Comments
onapreviousreport though new issueswill inevitably beraised, and
new information should beincludedin periodic reports. An examination
of recent Concluding Commentswhich the Committee pronouncesafter
examining reports shows how specific and focused they are.
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Box VI
Reporting Guidelines of the CEDAW Committee

New Reporting Guidelines for States Parties, 2003

Refer website: www.un.org/womenwatch/daw/cedaw/

reporting.htm

The new reporting guidelines replace previoudly existing

guidelines.

Thenew rulesstipulate inter aliathat areport should include:
Referencestothearticlesof the Conventionand the Genera
Recommendeationsof the Committeewhererelevant
The periodic report should be structured according to the
articlesof theConvention
Factud and descriptiveexplanationsonimplementationand
effectiveness of measures adopted
Referenceto theimplementation of the areas of concern
identified a the Beijing Conference

Additional guidelinesare found in Part X1V, Rules48 - 54 of

New Rulesof Procedure of the CEDAW Committee.

Refer website: www.un.org/womenwatch/daw/cedaw/
cedawreport-a5638-RulesOf Procedure.htm

Concluding Comments of the Committee

From 1994 the Committee has been pronouncing country specific
Concluding Commentsat theend of the sessionsat which reportsare
considered.

Oneof themembersof the Committeeisdesignated by the Committee,
at each session, tobea’ country rapporteur.” The* country rapporteur’
providesthe Committee with background information and facilitates
thedrafting of the Concluding Comments. Concluding Commentsare
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intended to review the successinimplementation gaps and areasfor
further development. Inrecent yearsthese Concluding Commentsare
placed onthewebsiteof theUN Divisonfor theAdvancement of Women
based in New York, which servicesthe Committee.

Box VIII

Website of Division for the Advancement of Women New York

(DAW)
and other relevant Websites

UN Websites

Divisionfor theAdvancement of Women: http://www.un.org/
womenwatch/daw/

United Nations: www.un.org

Convention on the Elimination of Discrimination against
Women (CEDAW):
http:/Amww.un.org/womenwatch/daw/cedaw/

Optiona Protocol:
http://Mmww.un.org/womenwatch/daw/cedaw/protocol/

Reporting Guidelines:
http://www.un.org/womenwatch/daw/cedaw/
reporting.htm#guideines

Genera Recommendations:
http:/Aww.un.org/womenwatch/daw/cedaw/recommendations/
index.html

Other Websites

BoraLaskinLaw Library:

Women'sHuman Rights Resource Programme:
www.law-lib.utoronto.ca/diana/
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The Concluding Commentsarethereforeapublic document, accessible
to the government, citizens, national, regional and international civil
soci ety, organi sationsincluding women’sgroups and international
agencies. Despitethis, unfortunately thereistill very littleuse of these
important Concluding Commentsin CEDAW implementation within
countriesandinloca monitoring. They arenot yet adequately addressed
indeveloping National Plansaswell asin thework of civil society
organisations, women'sgroupsandinternational agenciesandfinancia
ingtitutions monitoring progress on gender i ssues.

Genera Recommendations of the CEDAW
Committee

General Recommendations represent thejurisprudence on CEDAW
devel oped by the Committee sincethey are adopted by the Committee
asinterpretation of thetreaty provisions, and issues connected with
effectiveimplementation. To datethe Committeehasdrafted 25 Generd
Recommendations. Thelast two Recommendationsinterpret Article
12 (onwomen’shealth) and Article4 (ontemporary specia measures).
Recommendation 19 on Violence against Women i s perhapsthe best
known of these General Recommendeations, and provided afoundation
for the UN Declaration on Violence against Women adopted by the
United Nationsin 1992.

The Recommendation on Violence against WWomen represented the
experience of the Committeein thereview of country reports. The
problem of violence surfaced from information provided to the
Committeeby many countries. The Committeethereforedrafted Generd
Recommendation No.19 to capture thisexperience, and the need to
recognise that gender based violence was an impediment to the
implementation of thetreaty. Though the Convention doesnot contain
any specific article on the subject, the Committee has used several
general articlessuchasArticles2, 3and 5, and specific articlessuch as
Article12 (hedlth), Article 6 (exploitationin prostitution), Article 16
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(family) and General Recommendation No. 19to evaluatethesituation
on violence against women within countriesand stepstaken to address
this problem. The CEDAW Committee has also adopted
Recommendationson Reservationswhich haveinfluenced thework of
the Committee in its approach to the review and withdrawal of
reservationsby government, o asto strengthen their domestic capacity
for initiating changeand implementing thetreety.

Box IX

Important Genera Recommendations of the CEDAW
Committee

General Recommendation No.19, (Eleventh session, 1992),
Violence against Women, UN Document A/47/38

Genera Recommendation No.20, (Eleventh session, 1992),
Reservationsto the Convention, UN Document A/47/38

General Recommendation No.23, (Sixteenth session, 1997),
WomeninPublicLife, UN Doc. A/52/38/Rev.1

General Recommendation No.24, (Twentieth session, 1999),
Article 12 (Women and Health), UN Document A/54/38/Rev.1

General Recommendation No.25, (Thirtieth session, 2004),
Temporary Special Measures(Article4 Paragraph 1), CEDAW/
C/2004/I/WP.1/Rev.1, 30 Jan 2004

General Recommendations are not often given importance within
countries. They should be considered an important resource in
developing National Plans and enacting legislation and other
measures to integrate the CEDAW treaty into domestic law,
policy and programmes.
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The Shadow Reports by NGOs

The CEDAW Convention, unlike the more recent Convention onthe
Rightsof the Child (CRC) does not have proceduresfor giving civil
soci ety groups accessto the Committee during the reporting process.
Under the Convention the Committee sinteraction iswith the State
Party tothetreaty whichisrespons blefor implementation and reporting.
However the CEDAW Committee, likeother human rightstreeaty bodies
has recogni sed theimportance of theinvolvement and participation of
civil society including women’sgroupsin monitoring progressand
supporting government initiativesto implement treaty obligations. It
hasin recent years devel oped aprocedure by whichit givesaccessto
Non-Governmenta Organisations (NGOs) and human rightsgroups
to provide ora and writteninformation to the Committee, when aState
Party’sreport isbeing considered by the Committee.

Box X
NGO Access to Reporting Process

Representatives of Non-Governmental Organisationsmay be
invited by the Committeeto make statements, provideinformation
or documentation relevant to the Committeg sactivities, meetings
or pre-sessiona working groups.

Rule 47, New Rules of Procedure of the CEDAW Committee
(A/56/38) (2003)

Refer website: www.un.org/womenwatch/daw/cedaw/
cedawreport-a5638-RulesOf Procedure.htm
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Theinformationisusually submitted in written form and described
informally by the term ‘shadow report,’ toindicatethat itisnot an
official government report. Membersof the Committee can usethe
information obtained from thesereportsas ' independent’ alternative
sourcesof information, which can legitimately form thebasisof their
review of acountry’sprogressinimplementing CEDAW. Thequality
of ashadow reportiscrucial, inorder for the Committeeto be ableto
guestion State Party delegations, and engagein auseful dialogueona
particular matter or issue.

Inrecent yearsboth UN agenciesand international and regional Non-
Governmenta Organi sationshave supported women’sgroupsto write
shadow reports, and also attend the sessions of the CEDAW
Committee, a whichareport fromtheir country isconsdered. UNIFEM
has supported aregular programmecalled * Global to Loca” partnering
with International Women’s Rights Action Watch - Asia Pacific
(IWRAW-AP), aregiona women'shuman rightsorganisation. This
programme focuses on creating capacity to prepare shadow reports,
make presentati onsto the Committee during atime specified by the
Committee, and in explaining issues to individual experts on the
Committee.

Over theyears, the concept of the shadow report has gained acceptance
amongst governments. Therehave been many inganceswherequestions
based on shadow reports have been directed to the country delegation.
Concluding Comments by the Committee on interventions — e.g.
legidation, palicy initiativeshave ad so been based oninformationinthese
shadow reports. Shadow reporting has therefore become a very
important aspect of the CEDAW Committee’swork in monitoring
progress on the performance of countriesinimplementing CEDAW.

Non-Governmenta Organisationsand women’sgroupsshould usethe
CEDAW Committee’s Concluding Commentsto hold governments
accountablein achieving progresson CEDAW implementation. They
should also acquirethe knowledge and capacity to participatein the

16



shadow reporting process by networking with national and regional
groupsinvolvedin shadow reporting.

CEDAW and The Beijing Platform for Action:
Some Misconceptions

The Beijing Platform for Action (BPFA) as mentioned earlier was
adopted at the Fourth World Conferencein Beijing. Itisadefinitive
policy document on the standards set for realising gender equality and
eliminating gender discrimination and denid of lifechancesof women.

Prior to the BPFA, UN World Conferences on women seeking to
monitor progresswereheld regularly. Sincethe BPFA wasconsidered
to bealandmark policy document which set aclear agenda, progress
onimplementing thisdocument hasbeen monitored at fiveyearly globa
mestingsafter 1995, coinciding with the sess onsof theintergovernmenta
body called the UN Commission on the Status of Women. Thusthe
follow up to the BPFA has been an outcome document of Beijing +5,
and Resolutions at the Beijing +10 Review at the 49" Sessions of the
UN Commission on the Status of Women in 2005, ten years after the
Platform for Action was adopted by the Fourth World Conference on
WomeninBeijing.

Thereissometimesaperception that the BPFA isthe coreinternational
document for monitoring progresson realising gender equality. We
have noted that the BPFA called for ratification of CEDAW by all
countries, and this set in motion a process by which CEDAW has
become one of the most widely ratified human rights treaties. For
countriesthat haveratified CEDAW, thereforethe definitive standards
of international law are set by the treaty and thus go beyond the
BPFA. The CEDAW Committee which monitors progress on the
implementation of thetreaty makesthelinkageto the BPFA by requesting
governments to explain how they have integrated the BPFA and
subsequent follow up outcome documentsrel ated to the BPFA, and
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linkedit with their treety obligationsunder CEDAW. CEDAW andthe
BPFA must therefore be considered asreinforcing each other. The
BPFA cannot beignored by ratifying parties. Smilarly the BPFA cannot
be considered the definitive and exclusive standard for monitoring
progress on the women'’s rights agenda, so as to dilute the treaty
obligationsof State Partiesto CEDAW.

Inthelast few yearsthere hasbeen aglobal environment inwhichthe
human rights project has been critiqued astoo individualistic and
undermining the pogitivecommunitarian vauesin society. Somepersons
and groups a so misinterpret CEDAW as anti family. Anti-abortion
lobbies and fundamentalist religious groups have attacked CEDAW
and thework of the CEDAW Committee, claiming that it encourages
abortion and supportsthelegalisation of sexua exploitation.

CEDAW, like other human rightstreaties emphasi sestheimportance
of individual civil libertiesaswell astheright of accessto core needs
such ashedth and education ashumanrights. Recognition of individua
rightsiswithin theframework of respect for socid ingtitutionssuch as
thefamily and the community inwhich anindividual livesand works.
Thehuman rights project and CEDAW seek to ensurethat ingtitutions
such asthefamily and community are supportive of individual well-
being and are not mani pulated so asto foster oppression and abuse of
power by government or Non-State actors, the family and the
community. Thespecific genera articlesof CEDAW (Articles1—3),
thearticleon hedth (Article 12), education (Article 11) and thefamily
(Artides5and 16) indicatevery clearly that dimination of discrimination
against women becomestheresponsibility of both the Stateand Non-
State actors, and requires addressing the dynamicsof anindividual
woman'’sinteraction with other membersboth maleand femaleinthe
family and community. CEDAW and humanrightsstandardsthusfoster
standards of conduct that ensure respect and concern for women as
thefoundationfor thewell-being of thefamily unit and community.
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Box XI
Some Important Articles in the Convention

Genera Standards— Articles1,2and3

Education — Articell
Health — Article12
Family — Articles5and 16
SeeAnnex |V

Article6 of CEDAW dlarifiesthat aState hastheresponsbility to protect
women againg exploitationin progtitution and trafficking. The CEDAW
Committeehasnot, asitissuggested, advocated legaising progtitution.
Itisarticulateinitscondemnation of theexploitation of womeninthe
sex tradeby trafficking for prostitution within countriesor acrossborders.
It callsfor interventions, lawsand policiesthat will not pendisethese
women as criminals, but rather provide aternative employment
opportunitiesand ensuretheir reintegrationin their communities. This
issometimesmisinterpreted as*legdising’ progtitution. Indeed national
legidation ontrafficking and regiond interventionssuch asthe SAARC
Convention on Trafficking have been reinforced by thefocusof the
CEDAW Committee on thisproblem inreviewing the country reports.

BOX Xl
Some Concluding Comments on Trafficking in South Asia

India(2000) - Paragraphs76and77
Nepa (1999) - Paragraphs149and 150
SeeAnnex V
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Similarly the CEDAW Committee has not promoted abortion and the
termination of pregnancy asafamily planning messure. TheCommitteg's
Concluding Commentsinterpret theArticle on health to indicate that
States Partiesmust addressthe problem of illega abortion, and provide
servicesincluding accessto information onfamily planning messuresso
asto prevent abortions. It hasal so advocated giving women thechoice
to terminate pregnancies caused by actsof violence such asrape and
incedt.

Thisapproachisaready reflected inthe lawsof many countries. For
instance English law that provided the foundation for Penal Code
provisionscriminalising abortion in countriesof the Sub Continent and
Sri Lanka, now providesfor termination of pregnancy inthe event of
rapeor incest. Indiahas sincethe 1970’s permitted termination of
pregnancy [ Termination of Pregnancy Act (1971)]. Sri Lanka sPena
Coded ready permitstermination of pregnancy if doneingoodfaith, in
theevent of risk to thelife of themother. Termination of pregnancy, in
situationswherethewomanisavictim of violenceisnot covered by a
direct provision, thoughit may comewithinthedefencethat itisdonein
good faithto savethelife of the mother. It isin thiscontext that the
CEDAW Committeedealt with the subject in aConcluding Comment
on Sri LankaReport 2002.
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Box XIlI
Concluding Comments on lllegal Abortions

Concluding Comment on Sri Lanka (2002)

Paragraph 30:

The Committeeisconcerned that abortionisalowed only when
themother’slifeisin danger andisstrictly prohibited otherwise,
eveninextremecircumstances, which resultsin women resorting
toillega abortions.

Penal Code, Sri Lanka, ProvisionsonAbortion, Section 303:
Whoever voluntarily causesawoman to miscarry ispunishable
with afine or imprisonment up to three years or both if such
miscarriageisnot caused in good faith for the purpose of saving
thelifeof thewoman.

It isimportant that those who advocate a strict approach to making
abortionillega and punishing sex work do not underminethevdidity of
thehumanrightsstandardsaccepted by the UN inadopting the CEDAW
treaty. Whilethelir views, likethose of othersare entitled to respect,
they must not be allowed to dictate an agendathat contradicts core
norms of international law asreflected in human rightstreatiesand
national Congtitutionsand laws.

CEDAW Implementation

Theimplementation of atreaty requiresarangeof measuresthat include
legidation, palicies, indtitutiona arrangements, budgetary dlocationand
resources for delivery of services and programmes. Treaty
implementation presupposesthat individual swho arethebeneficiaries
of rights, the State and civil society organisationswill beawareof the
rights recognised, and the commitments on implementation. The
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importanceof these dimens onshasbeen highlighted inthe Concluding
Commentsof the CEDAW Committee.

BOX XIV

Some Concluding Comments on South Asian Reports

@

()

©

(d)

Institutional Arrangements —
Sri Lanka(2002), Paragraphs 24 and 25
India(2000), Paragraph 48

Programmes and Delivery of Services —
India(2000), Paragraph 47
Nepal (1999), Paragraphs 131and 132

Policies—
Sri Lanka(2002), Paragraphs41—43
Nepal (1999), Paragraph 133

Creating Awareness of Rights, and Obligations of State,
among Women and NGOs —
Nepal (1999), Paragraph 154

SeeAnnex VI

All these are necessary interventions in implementing CEDAW.
However, the CEDAW Committee’ swork also indicates that |egal
measures such as Constitutional guarantees, legislation to
incorporate the treaty, and positive lega interpretation by Courts
that help to integrate thetreaty provisionsinto law, areascritical in
creating an appropriate and effective environment and context for
implementing thetreety.
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BOX XV
Concluding Comments on Constitutional Provisions,
Legisation and Court Decisions

Nepal (1999) - Paragraphs138and 139
India(2000) - Paragraphs 45 and 46; 66, 67 and 69
Maldives (2001) - Paragraphs138- 141

Sri Lanka (2002)- Paragraphs22—24

SeeAnnex VII

Inaseriesof Judicial Colloquiaheld for judges of Commonwealth
countries, Declarations were adopted clarifying theimportance of
domestic courtsintegrating internationa law in deciding casesthat come
beforethem. The Bangal ore Declaration (1988) and the VictoriaFalls
Declaration on Women's Human Rights (1994) set down the core
principlesinthisregard, and recognisethejudiciary’ sresponsibility to
bring internationa humanrightsinto domesticlegd systems.

BOX XVI
Declarations of Commonwealth Judicial Colloquia

Extracts of

1. Bangalore Principles on the Domestic Application of
International Human Rights Norms (1988), Paragraphs
7and 8

2. VictoriaFalls Declaration (1994), Paragraphs 11, 15 and
22

SeeAnnex VIl
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These Declarations recognise that Constitutional provisions and
legislation in acountry represent avery important aspect of treaty
incorporation in domestic law when alegal system adoptsadualist
approachtointernationa law. However, they also emphasi sethat even
in dualist legal systems, domestic courts can legitimately apply
Condtitutional provisions, legidation and the Commonlaw inharmony
with treaty standardsand so incorporatetreaty provisionsthrough the
processof judicia interpretation. Asthe Bangal ore Declaration states,
nationa courtsmust, asarecognised part of thejudicia function, consder
the obligations of a country under international law in judicial
interpretation. Evenin theabsence of specificincorporation of atreaty
inadomegticlegd sysem by Condiitutionsandlegidation, thereisaways
roomfor interpretation, dueto ambiguitiesor uncertaintiesin the content
of national congtitution, legidation, and Common law.

CEDAW Implementation in the Domestic Legal
System

The CEDAW Convention incorporates core concepts onequality in
Articles, 2, and 4. Equality coversboth dejureand defacto equality.
Both State and Non-State actors have responsibilitiesin thisregard,
since the Convention addresses discrimination created by both intent,
or effect and impact. Discrimination according to CEDAW includes
bothintended di scrimination and unintended discriminationwhich results
inorimpactsto createadefacto Stuation of inequaity and discrimination.
Article4 providesfor affirmativeaction or temporary special measures
to achieve what can be is described as the above standard of
substantive equality or equality in result.

The core norms of CEDAW can be incorporated in National
Constitutions or general legislation on equality such as Equal
Opportunitieslegidation. Thistypeof legidationis especidly important
in countrieswherethe Congtitution coversthe conduct of the State, but
doesnot cover Non-State actors.
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The Convention containssevera other articles (Articles5—16) which
dedl with theachievement of CEDAW standardsin specific and defined
areas. Theseareasimportant asthe genera articles.

(a8) Incorporation of CEDAW Norms in
Constitutions

The South African Constitution and the Nepal Constitution provide
examples of Constitutions with specific provisions on treaty
incorporation. The South African Constitution Article 28 also
incorporates children’ srightswhich are based on CRC.

BOX XVII
Condgtitutional Provisions on Treaty Incorporation

South Africa - Article231
Nepal - Article126
See Annex IX

However even Constitutions that do not have provisions on treaty
incorporation have provisionsor chapterson fundamental rightswhich
harmonisewith international human rightstreaties such as CEDAW.
Thus Constitutions in South Asian countries have chapters on
Fundamental Rightswhich articul ate standardson gender equality that
in effect incorporate some of the CEDAW standards, including
affirmativeactionto addressdefactoinequalitiesand redise substantive

equality.

25



BOX XVIII

Constitutional Provisions on Equality and Affirmative Action

Sri Lanka
Nepal
Bangladesh

Pakistan

India

Morocco

See Annex X

Article12
Article11

Articles27 and 28

Thirty seats have been reservedfor women
in the legidlature by way of Constitutional
amendment.

Article25
Articles14 and 15

The81% amendment to the Constitution on
reservation of one third of seats in the
legislature has been pending since 1996.
The 73 and 74" amendments to the
Congtitution (1992) reserved onethird of the
seats in Local Government institutions
(Panchyats) for women.

Thirty seats havebeenreserved for women
in Parliament from 2002

Nationd Courtscalled upontointerpret these Congtitutiond provisons
cantherefore be guided by CEDAW provisions, and integratethemin
local jurisprudence. Constitutional provisionson other rightssuch as
freedom fromtortureor therightsto lifea so harmonisewith standards
of CEDAW on critical aspects such as violence against women and

employment.
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BOX XIX

Constitutional Provisions on Right to Freedom from
Torture and Inhuman and Degrading Treatment

Sri Lanka - Articell
Bangladesh — Article35

India — Article2l
Pakistan - Articlel4
Nepal — Article14
SeeAnnex X1

Thejudicial decisions of the appeal courts on rape described | ater,
reveal how thetorture articlesin the Constitution hasbeen interpreted
to giveredressin casesof rapein situationswherethewomanisinthe
custody of law enforcement authorities (custodial rape). Thecaseson
sexua harassment that will be discussed |ater al so demonstrate how
theright tolife harmoniseswith CEDAW normson discriminationin
theworkplace.

BOX XX
Constitutional Provisions on the Right to Life

India — Article21
Pakistan — Article9
Bangladesh — Article32
SeeAnnex X1
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Unfortunately therearevery few casesthat have specificaly referred
tointernational treaty obligationsininterpreting these Congtitutional
provisions. Thisislargely dueto thefact that international treaties
including CEDAW arenot used asthey ought to beinlega arguments
of Counsdl in court cases. Judgestoo arenot in genera accustomed to
referring to internationa treaty standards. However thereisagrowing
body of jurisorudenceindicating agrester willingnessto useinternationa
law and treaty obligations. Section (C) will provideexamplesof judicia
activismwhere CEDAW hasbeen usedinjudicia interpretationsin
casesthat have comebefore national courts.

(b) Incorporation of CEDAW Standards by Specific
Legislation and Policies

In some countries parliament enactslegidation incorporating atreaty
wholesdeor inpart, directly into domesticlaw. TheConventiononthe
Rightsof the Child hasthus been incorporated wholesaleinto some
countries. The Convention on Torturewas incorporated into the Sri
Lankanlega system by anAct of Parliament of 1994. Recent legidation
enacted by theparliamentin Sri Lankahasincorporated the Convention
on the Suppression of Terrorist Financing. Sri Lanka has also
incorporated provisionsinthe Hague Convention on Internationa Child
Abductionthrough specificlegidation, the Civil Aspectsof International
ChildAbductionAct 2002. TheWomen'sCharter, apolicy document
adopted in 1993 incorporatesmogt of the provisionsof CEDAW. There
isaproposal before Cabinet to makethispolicy statement alaw, by
incorporating it as part of anew Sri Lankan\Women'sRightsAct.
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BOX XXI
Direct Treaty Incorporation by Legidation

Sri Lanka TortureAct (1994) —Convention on Torture (1984)
Convention on the Suppression of Terrorism
Financing Act (2005) — Convention on the
Suppression of Terrorist Financing (1999)

Civil Aspectsof International Child AbductionAct
(2001) — Hague Convention on Civil Aspects of
International Child Abduction (1980)

Uganda ChildrensAct (1996) — Convention onthe Rights
of theChild (1989)

SeealsoBox 111

The morecommon practiceistointroducelegidationin specific aress,
so asto conform with the standards set by treaties. Thereare many
examplesof suchlegidation.

The Maintenance Act 1999 in Sri Lanka seeksto bring the law on
family support in harmony with CRC, but curiously doesnot mention
CEDAW which setsimportant norms on family law in Article 16.
Domestic Violencelegidationin many countriesincluding Sri Lanka
has been introduced so asto harmonise with the standards of CEDAW
and the UN Declaration on Violence against Women. Sri Lanka's
Domestic ViolenceAct 2005, Penal Code Amendments on offences
including rapeand trafficking (1995) and Citizenship Amendment Act
(2003) are examples of incorporation of CEDAW standards by
legidation. India sHindu Success onAmendment Act (2005) conferred
equd rightsof succession onwomen by enablingthemtoinherit ancestra
property, and obtain rel ated benefits such asresidence, and transfer of
property rights. Nepal’s 11" Amendment to the Civil Code (2002)
eliminated discrimination against unmarried womenininheritancelaws,
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alsoincorporated CEDAW standards. The Sri Lankan legidlationon
citizenship and domestic violenceand the Nepa inheritancelaw reform
can be considered aresponse to activismin the country by women’s
groupsand gender advocates supported by the CEDAW Committee's
Concluding Comments on the reports of these countries. Thelndian
reformswerelargely dueto acons stent campaign by women activists.
However theurgent need for reformwasa so addressed inthe CEDAW
Committeg'sConcluding Commentson discriminationin persond laws.
Reformof Fiji’sFamily Law in 2003 reflectstheimpact of the CEDAW
Committee's Concluding Comments on Fiji’sinitial report to the
Committee.

Diversity in persona lawshbased on ethnicity or religionisafeature of
many legal systems inAsia. Wehavenoted that thisresultsin entry
of reservations or declarationstoArticle 16 of the Convention. The
Committee hasreferred tothis dimension in Concluding Comments
and requested the government to work with women’s groups in
harmonising thesediverse persond lawswiththestandardsof CEDAW.
It hasalso encouraged countries with a shared lega tradition like
Islamic law touse comparative experiencein that tradition and
work towardsharmonising the persona law with CEDAW (see Boxes
IV and V).
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BOX XXII
Legidation in Specific Areas Incorporating CEDAW Standards

Sri Lanka

MaintenanceAct (1999)

Domestic ViolenceAct (2005)

Citizenship Amendment Act (2003)

Pena CodeAmendment Act (1995) on sexud offencesincluding
rapeand trafficking

India
Hindu Succession Amendment Act (2005)

Nepal

11" Amendment to the Muluku Ain or Civil Code (2002)
Fji

Family Law Act (2003)

L egidation that seeksto incorporate treaty standards often contain
preamblesor long titlesthat refer to theinternationa instruments. Sri
Lanka sMaintenanceAct (1999), the Civil Aspectsof International
Child Abduction Act (2002) and the Torture Act (1994) contain
preambles or long titles that refer to the respective international
instruments. However thelegal draftsman could not be persuaded to
introduceapreamblereferringto CEDAW and the UN Declarationon
Violence against Women in the recently enacted Domestic Violence
Act of 2005. Thelegal draftsman wasunder theimpression that the
Act did not have adirect bearing on the CEDAW Convention, and
women' sgroupswerenot successful inlobbying for achangewhenthe
Act cameto parliament. Theintroduction of apreamblethat refersto
the specific treaty isimportant becauseit remindseveryone, including
lawyersand judges of theimportance of interpreting the provisions of
thelegidation so asto harmonisewith thetregty.
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We have noted that South Asian Constitutionsprovidefor affirmative
action or temporary special measuresto achievegender equality. These
provisions have sometimes been acted upon, or further amendments
introduced to reserve seatsor quotasfor womeninloca government
bodies(Indiaand Nepa), or in nominated seatsto parliament (Pakistan).
Bangladesh'spalicieson freeeducation for girlsupto Grade8issuch
ameasure. However ingeneral thereislittlelegidationthat hasbeen
introduced to address systemic discrimination against women. Examples
of Condtitutiond provisonsor affirmativeactionaregiveninbox XVII1
and theannexesreferred to there.

(c) CEDAW Implementation and the Courts

International treaty standardsare sometimes considered ineffectivein
ensuring theimplementation of thehuman rights of people, and making
governments and Non-State actors accountable, because these
standardsare not supported with adequate mechanismsof enforcement.
In this context, it is useful to understand the growing body of
jurisprudencein national courtsthat interpret international treatiesin
such amanner asto providefor effectiveloca enforcement.

Thereare Superior Courtsin Commonwed th countriesthat havereferred
to the Bangal ore Principles and other Declarations developed by
Commonwesdlth judgesat Judicia Colloquia, and adopted aproactive
approachtoincorporation of treaty standards into domesticlaw. Some
of thisjurisprudencerelatesto the CEDAW treaty itself. Inaddition,
complaintsprocedureshavebeenincorporatedintointernational treaties
so asto providefor the consideration of individual complaintsinitiated
by citizensagainst the State. Such complaintsprocedurescan also help
to strengthen State accountability for harmonising internationd treaties,
and alsoimpact to createjudicia awvarenesson theneed to harmonise
thesenormsinthedomesticjurisdiction.
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CEDAW Incorporation through Judicial Activism

TheBangdorePrinciplesrefer to “traditiona legal trainingwhich has
tended toignoretheinternationd dimengon (sothat) judgesand lawyers
areunaware’ of jurisprudenceoninternational human rights norms.
Thedocument recogni sesthat judgesand lawyersin countrieshavea
Specid contributionto makeintheadminigtration of justiceby integrating
standardsof international law and fostering respect for fundamental
humanrights.

Inrecent yearsthere have been many Sri Lankan decisionsinthe apped
court where lawyers have cited international treaty standards in
interpreting Sri Lanka’'s Constitutional provisonsontorture, freedom
of speech and unlawful detention. Environmental interest protection
casesin Sri Lankahavealso cited international standards.

BOX XXIlI

Some Sri Lankan Cases that have applied
International Treaty Standards

Torture

Sriyani Silvav Iddamagoda 2003 2 Sri LR 63

Pararasagaram Balasekaram v OIC, JOOSP Army Camp
Vavuniya SC (FR) 547/98, SCM 3/5/2000

Lal and Ranee Fernando v OIC Seeduwa Police 2005 1 Sri LR
40

Freedom of Speech
Abeysekera v Rubasinghe (2000) 2 Sri LR 314

Unlawful Detention
Weerawansav Attorney General SC (FR) 730/96 SCM 3/8/2000

Environmental Law
Bulankulama v Secretary, Ministry of Industrial Devel opment
(2000) 3 Sri LR 243 (Eppawaa Case)
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The Sri Lankan Courtshavethuscomealong way fromthetimewhen
Sansoni C. J. in Leelawathie v Minister of Defence and External

Affairsstated that internationa standards, though entitled to respect,
arenot part of national law. However upto date no case hascited the
CEDAW or the CRC, though opportunities have been presented for
doing so. For instance the Supreme Court’s Determination on the
Anti Conversion Bill (2004) provided an opportunity for the court to
condder aprovisonimpaosing ahigher pendty for conversion of women.
CEDAW was cited by Counsel challenging the Bill, but the Supreme
Court did not consider CEDAW or expressaview onthisprovision.
Similarly the Supreme Court judgment in the Determination on the
Tsunami Bill (2005) refersto the Declaration on the Rightsof the Child
(1926) inrelation to provisionsintheBill, whenit could havereferred
to the CRC, whichisthebinding treaty ininternational law that Sri

Lankahasratified. In AshokanvAshokan, the Court of Appeal gave
adecisioninharmony with CEDAW Article9 onthewoman'sright to
aseparatedomicile, (alegal regimethat would determine her right to
obtain adivorceonthebas sof her own permanent residence). Counsel

for the married woman in the Ashokan Case challenged the
discriminatory impact of avery early Privy Council decisondelivered
during the colonial period, holding that amarried woman’sdomicile
was dependent on her husband, and cited CEDAW in the arguments.

However, thejudgment did not citeor usethe CEDAW treaty inarriving
at adecisonthat infact conformed with the CEDAW Article9.

Several unreported Sri Lankan cases challenged discriminatory
regulationson visassuccessfully in the Supreme Court. The Supreme
Court decided that the Constitutiona guarantee on equality had been
infringed by these regulations. Discriminatory provisions in the
Citizenship Act 1948 that wererepeal ed by theamendment to thisAct
introduced in 2003, have beenreferred to under legidativeincorporation
of CEDAW norms. The visa cases and the CEDAW Committee's
review of the Sri Lankareportin 2002 werein fact acatalyst for this
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important changeinthelegidation that gavewomen equd rightsinthe
areaof citizenship.

BOX XXIV
Sri Lankan Cases Challenging Discriminatory Laws on
Visas and Women's Domicile

D’Souzav AG (1997), unreported
Fisher v Controller of Immigration (1999), unreported
Ashokan v Ashokan (1994) 1 Sri LR 413

In neighbouring countriesin Asiaand the Pacific by contrast, CEDAW
hasbeen cited, and hashad animpact onthejudicid decisonsof nationa
courts. In Pakistan, in HumairaMahmood v Khokhar and Others
(1999) Jilani Jinthe Lahore High Court cited CEDAW and used it to
reinforcean interpretation of Islamiclaw ontheillegality of forced
marriages. Intheleading case of Vishakav State of Ragjasthan (1997)
the Supreme Court of Indiainterpreted the Constitutiona provisionon
theright to life and equality to hold that sexual harassment in the
workplaceviolated these guarantees. CEDAW and the UN Declaration
on Violence against Women were cited by the Supreme Court and
used to support thisinterpretation. The same approach wasfollowed
in the more recent case of Apparel Exports Promotion Council v
Chopra (2000). CEDAW was also used in recognising the parental
gatusof themother ininterpreting provisonsof thelndian Guardianship
Act in Gita Hariharan v Reserve Bank of India (1999).

We have noted that a Treaty Act (1990) in Nepal makes treaties
gpplicableinnationa law fromthetimeof ratification. Womenlawyers
havein recent years argued and won cases of discrimination against
women on the basisof CEDAW provisionsthat they claim reinforce
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and devel op further therightsconfirmed by the Nepal ese Constitution.
InFWLD v Nepa, CEDAW was cited successfully in acasewhere
lawyers challenged the exemption of ahusband from prosecution for
rape. The Supreme Court recognised that marital rapewasaform of
violence against women that should be brought withinthe Crimind law,
inconformity with Nepal’scommitmentsasa State Party to CEDAW
and the country’sown Congtitutional provision onequality. InMeera
Dhunganav Government of Nepal (1993) inheritance laws were
also challenged successfully onthe ground of discrimination against
women, contrary to CEDAW. The government of Nepa |ater amended
the Country Code or Muluki Ain so as to eliminate some of the
discriminatory provisionson discrimination and confer equa rightsin
land to women. In Meera Gurung v Minister of Immigration a
decisionin conformity with CEDAW Article 9 waspronouncedina
casethat challenged discriminatory visalawsin Nepa.

BOX XXV

Cases Incorporating CEDAW Standards in South Asia
Humairav Malik Moazzam Ghayas Khokhar & Ors (1999)
2CHRLD 273
Vishakav State of Ragjasthan (AIR 1997 Supreme Court 3011)

Apparel Export Promotion Council v A.K. Chopra (AIR
1999 Supreme Court 625)

Githa Hariharan v Reserve Bank of India (AIR 1999
Supreme Court 1149)

Meera Dhungana v Ministry of Law and Justice (Nepal
Law Journal (1994) 462-468)

Meera Gurung v Department of Immigration (Nepal Law
Journal (1995) 68)

FWLD v Government of Nepal (43 Writ N0.2824 4.3.1995)
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Severd casesfromthecourtsinthePacificwhich dsofollow aCommon
law tradition haveintegrated international tresty standardsincluding
CEDAW. There are many leading casesfrom African countriesthat
have cited and used CEDAW injudicial interpretationsthat recognised
women'srightsto equality.

Intheleading case of Attorney Genera of Botswanav Unity Dow
(1991) Botswana snationality law that prevented awoman married to
aforeigner from passing her nationality to her childrenwasstruck down
by the court asaviolation of the Constitution and CEDAW Article9.
Theargument that customary law permitted thisand provided arationde
for the discrimination wasre ected by the court. Customary lawson
inheritance to land that were in conflict with the Constitution and
CEDAW werea so challenged successfully in the Tanzanian case of
Ephrahimv Pastory (1990) by the High Court of Tanzania. Similarly
inMojekwu v Ejikeme, the Nigerian Court of Appeal struck downa
discriminatory customary law, using argumentsbased on CEDAW. In
Fiji theruleon corroborationin rape caseswas successfully challenged
on the basis of CEDAW in Balelala v State, while rape was
considered an infringement of awoman’s human rights under the
Constitution and CEDAW in Statev Bechu.

BOX XXVI
Some Leading Cases from Africa and the Pacific
Incorporating CEDAW

Attorney Genera of Botswanav Unity Dow BLR 231. 1991
Ephrahim v Pastory, High Court, Tanzania, 22.2.1990.
Mojekwu & Orsv Ejikeme & Ors (2000) 5 NWLR 402

Balelalav State Court of Appeal Fiji Cr.App No. AAU0O003
8.11.2004

State v Bechu Cr. Case N0.79/94 2.12.1999
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Itisthereforeclear that the genera normsof CEDAW andthe CEDAW
Committee'sGeneral Recommendation N0.19 can beespecialy ussful
in helping to eliminate gender biasinthelegal system that relatesto
violence against women. It hasbeen noted that the CEDAW Convention
does not contain aspecific article on this subject, but the CEDAW
Committee hasused thegenera articles, aswell asArticles5and 16 to
adopt aGeneral Recommendation No. 19 on Violence against WWomen.
The Committee' sjurigprudencein thisdocument has been reinforced
by the UN Declaration on Violence against Women (1993).

BOX XXVII
UN Declaration on the Elimination of Violence against Women

Declaration on the Elimination of Violence against Women
General Assembly Resolution 48/104 of 20 December 1993

1. Broad definition of violenceto mean - physical, sexual and
psychological violencetaking placewithinthefamily or the
community or perpetrated/condoned by the State.

2. States cannot rely on custom, tradition or religious
condderationto avoidtheir obligationsto protect women from
violence.

3. Widerange of responsibilities cast on the State—including
the duty to devel op comprehensive preventive approaches,
establishanational plan of action and the duty to establishan
international network of co-operation.

4. Liability of the Statefor conduct of both Stateand Non-State
actors, covering violencein thepublic and private spheres.

Thelaw on court procedures and practice, has many principlesthat
prevent women obtai ning justicein criminal casesthat cometo court.
The consent of thevictimisacrucia aspect of arape case, sincethe
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prosecution must prove beyond reasonabl e doubt that the accused
committed thesexual act without the victim’sconsent. Awomanvictim
must therefore face aggressive cross examination on thisissue. Various
discriminatory rules of evidence like independent evidence to
corroboratethevictim'’stestimony makeit even moredifficult to obtain
aconvictionfor rape. Inasituation of custodia rapewherethewoman
isplaced under the power or authority of the alleged rapi st, absence of
consent becomesimpossibleto prove, according to theselawswhich
placetheburden of proof onthe prosecution that intercoursewaswithout
consent.

BOX XXVIII
Analysis of Gender Biasin Law on Sexua Offencesin
Sri Lanka and Other South Asian Countries

Aggressvecross-examination

Discriminatory rulesof evidence

Difficulty of proving absence of consent

See Goonesekere, Savitri W. E. and Guneratne, Camena (1998).

Women, Sexud Violenceand the Lega Processin Sri Lanka: A
Study on Rape. Colombo: CENWOR.

Goonesekere, Savitri (ed.) (2004). Violence, Law andWomen's
Rightsin SouthAsia. New Delhi: Sage Publications.

Judicd decisonsinsaverd jurigdictionshavehighlighted theselimitations.
InIndia, in Tukaram v State of Maharashtra (M athura Rape Case)
(1979), al16 year old girl alleged rapein police custody. The accused
was acquitted on the argument that she had consented to intercourse.
Thecontroversy surrounding thiscaseand agitation by women’sgroups
for reform resulted in changes to the Indian law on evidence and
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procedurein rape casesinvolving custodia Situations. Inthese casesit
isthe defence that must prove that sex was with the consent of the
womanwho allegesrape. Inasimilar case Rv Ewanchuk in Canada,
the Supreme Court cited CEDAW on equal accessto justice and held
that whenrapeisallegedin custodia situations, the burden of proving
consent by thewoman should be placed onthealleged rapist in order
to ensurethat thevictim had afair trial. Placing the burden of proof on
the prosecution to establish that the victim had not consented was
considered unfair, in asituation of custodial rape, and in conflict with
thenormsof gender equality in CEDAW. Canadianlaw on procedure,
and the Indian law asamended after the MathuraCaseallow a shift
of burden of proof to the defence, in cases of custodial rape.

Theabsence of suchlegidation prevented thisargument being madein
Sri Lankain the case of Kamal Addaraaratchi v The State (2000)
wherethevictim aleged rapein ahotel roominwhat can be described
asacustodia situation. The prosecutionfailedto provethat intercourse
waswithout consent, and the accused was acquitted. Casesreferred
to earlier decided by the Courtsin Fiji have also challenged gender
biasinthelaw on sexual offences.

BOX XXIX
Rape Cases that Challenge Gender Bias

R v Ewanchuk (1999) 1 S.C.R. 330 Supreme Court (Canada)
Balelalav State (Court of Appeal Fiji) Cr. App. No.AAUO03
8.11.2004

Compare  Tukaramv State of MaharashtraAIR 1979 SC
185(India)
Kamal Addaraaratchi v The State
(Sri Lanka) 20003 Sri LR 393
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INn 1995, Sri Lanka sPena Code was amended significantly. These
reformswereinfluenced by CEDAW, General Recommendation No.
19, and the UN Declaration on Violence against Women.

Sri Lanka' s Penal Code was amended further in 1998 in ahitherto
unnoticed provision. Thisprovision createsan offence of statutory rape
when rapeisallegedin custodial situations. Consent of the woman
cannot beraised asadefence.

BOX XXX
Sri Lanka Penal Code Amendment on Custodial Rape (1998)

A manissaidto commit“rape’ who hassexua intercoursewith
awoman ... with her consent, whileshewasin lawful or unlawful
detention or when her consent hasbeen obtained, by useof force
or intimidation, or by threat of detention or by putting her infear
of death or hurt.

Pena Code, Section 363(b) as amended in 1998

Thustoday, aSri Lankan court would not befreeto consider theissue
of consent in acase where rapetakesplacein acustodial situation.
Thelaw as set out in the Kamal Addaraaratchi Case can no longer
operateto prevent aconviction for rape on the ground that absence of
the woman’s consent to sexual intercourse was not proved by the
prosecution. Sri Lankan law hasthus been brought in harmony with
CEDAW, and the developmentsin Indiaand in Canada through a
legidativeamendment. Inthe current law, absence of consent cannot
beraised at dl if thereisrapeinacustodia situation that comeswithin
the 1998 amendment. Inthat sense Sri Lankan law now hasaconcept
of statutory custodial rape.
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In addition Sri Lankan jurisprudence on fundamental rights has
developed in harmony with the normsof CEDAW and the provisions
of international criminal law even though treety standardsof CEDAW
havenot been used directly to reinforce or devel op congtitutional norms
ongender equality.

In the Velu Arasa Devi (Maradana Check Point Rape) Case
(2001) and Yogaingam Vijithav Wijesekere (2001), rapeand sexual
abusein police custody were consdered sate abuse of authority, which
amounted to torture and inhuman degrading treatment in viol ation of
Article 11 of the Constitution. The Torture Convention and the
Constitutional provision on torturerather than CEDAW influenced
interpretationsin the Supreme Court. However the decisionsarealso
inharmony with CEDAW General Recommendation No.19, and the
UN Declaration onViolenceagainst Women. Thesecaseshaveenriched
the Sri Lankan and regional jurisprudence on gender equality and
violenceagainst women.

BOX XXXI
Sri Lankan Cases on Rape as Torture

Velu Arasa Devi v Prematileka and Others SC (FR) 401/
2001

Yogaingam Vijithav Wijesekere SC Appl. FR 186/2001

Constitution Article 11 Fundamental Right to Freedom from
Tortureand Crue Inhuman Degrading
Treatment or Punishment
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Thejurisprudencethat hasemergedinthelast few yearsonintegration
of international human rights standards, including CEDAW, indicate
how important itisfor courtstoincorporatetreaty standardsin domestic
law through interpretation. Itisclear fromthisjurisprudencethat judicia
activism on gender equality can help to ensure equal accesstojustice
for women evenwhenthereisno specificreferenceinjudgmentstothe
treaty norms. However when courtsusetreaty standardsratified by
the country, they fulfill their duty to enforce congtitutiona guarantees,
and facilitate the harmonisation of local lawswithinternational law.
Court casesal so providevisbility for the much needed harmonisation
of local lawsin linewith acountry’streaty obligations. Caselaw can
become animportant impetusto legidative changeand law reformsin
linewith international human rights standardsincluding CEDAW,
promoting greater accountability on the part of the State.

Parliamentsare oftentardy in acting on their treaty commitmentsand
harmonising their lawswith atreaty. A good example of the problem
thus created was highlighted in the Sepala Ekkanayake hijacking
casewherethegovernment of Sri Lankafounditsdf inastuationwhere
it had failed to enact anti hijacking legidation after becoming a State
Party to the International Convention against Hijacking, whichit had
ratified. Hijacking wasthereforenot acrimeat thetimewhen Sepala
Ekkanayakehijacked theaircraft. Thegovernment’seffortstointroduce
legidlation after the event was challenged as retrospective criminal
legidation that infringed the Constitution. It wasonly by relying on
international customary law on hijacking asacrimethat the Supreme
Court wasabletouphold thevaidity of thelegidation. Inanenvironment
wherepolitical will isoften lacking to harmoniselaw with tregties, the
courtscan play acritical rolein“bringing treatieshome” to thelegal
sysem.

43



BOX XXXII
Implications of Not Harmonising Domestic Law with Treaties

Attorney General v Ekkanayake (1987) 1 Sri LR 107

Public Interest Litigation

The practice of Human Rights Commissionsand Non-Governmental
Organisations, interveninginlitigation and providing amicusbriefsto
Courtsisused in some countriesto highlight theimportance of Courts
interpreting nationd lawsin harmony with trestiesthat havebeenratified
by acountry. InGrootboom v Oostenburg Municipality for instance
the Human Rights Commission of South Africaand aNon-Governmental
Organisation submitted anamicusbrief inaright to shelter case. The
Constitutional Court used the International Covenant on Economic
Socid and Cultura Rightstointerpret aprovisoninthe SouthAfrican
Constitution on theright to shelter. In India, aNon-Governmental
Organisation brought an action in the Supreme Court on theright of the
publicto protection from vehiclepollution of theenvironment as“ public
interet” litigation. The Supreme Court of Indiapronounced ajudgement
which required the government to take certain action and alowed the
Non-Governmental Organisation to monitor and report to the court on
progress. The VishakaCasein Indiaon sexua harassment, and the
Nepalese casescited earlier are examplesof publicinterest litigation
(Box XXV).

The current proceduresin Sri Lankado not allow for amicusbriefsor
publicinterest litigation. However individua srepresenting organisstions
have moved the Supreme Court on other publicissuesof concern, as
affected personsin fundamental rightslitigation. Gender activistsand
women'sgroupshavenot sofar filed caseson gender discrimination, in
gmilar actions. Thisisan areawherethereisroomfor capacity building,
S0 asto encouragelitigation by women’sgroupsand gender advocates
committed to progress on women'’sissues.
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Thecasesthat integrateinternationd law demondiratehow internationd
human rightsnormslink to and reinforce congtitutional valuesso asto
develop abody of jurisprudence on rightsthat can impact to deliver
justice. As the Indian Supreme Court said in Apparel Exports
Promotion Council v A. K. Chopra“international instrumentscast an
obligation onthe (State) to gender sensitiseitslaws, and the courtsare
under an obligationto seethat themessageof theinternationd instruments
isnot alowed to bedrowned.”

BOX XXXIII
Public Interest Litigation: Some Leading Cases

South Africa Grootboom v Oostenburg Municipality 2000
(3) BCLR 277(C)
—Right to Shelter

India Vishaka v State of Rajasthan AIR 1997
Supreme Court 3011
—RighttoLife
Saheli Women's Resource Centre v
Commissioner of Police Delhi AIR 1990
Supreme Court 513 — acts of violence against
women and policeinaction

Nepal FWLD v Government of Nepa 43 Writ No.
2824 4.3.1995—marital rape

International Complaints Procedures as an
Enforcement Strategy

Sometimesaninternationd treaty providesfor anindividua complaints
procedure. Thusfor instancetheInternational Covenant on Civil and
Politica Rights (ICCPR) containsan Optiona Protocol which provides
for thevictim of aviolation who hasexhausted local remediesincluding
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through the courts, and claimsnot to have obtained relief, tobring a
complaint of violationto theinternational tribunal created by sucha
procedure. Partiestolitigationin Sri Lankahave addressed theHuman
Rights Committee of the I nternational Covenant on Civil and Political
Rightsunder the Optional Protocol to that Covenant, which Sri Lanka
hasratified. The Human Rights Committee hason severa of these
cases directed the Government of Sri Lankato give redresson the
basi sthat the decision of the domestic court did not giverelief for the
violation. Theissueof bringing the State beforealocal court to enforce
such adecisionin atorture casethat came before the Human Rights
Committee under the complaints procedure of the Optional Protocol
was decided recently by afivejudge bench of the Supreme Court of
Sri Lanka. (vidediscussion of casein Box XXXVII)

BOX XXXIV

Complaints filed before the Human Rights Committee Geneva
under the Optiona Protocol to ICCPR

Sarma Case Communication No. 950/2000: Sri Lanka
31/07/2003 (CCPR/C/78/D/950/2000)

Jayalath Jayawardene Case Communication No. 916/
2000:Sri Lanka26/07/2002 (CCPR/C/75/D/916/2000)

Victor lvan Case Communication No. 909/2000: Sri Lanka
26/08/2004 (CCPR/C/81/D/909/2000)

Singarasa Case Communication No. 1033/2001(CCPR/C/81/
D/1033/2001)

Tony Fernando Case Communication No. 1189/2003: Sri Lanka
31/03/2005

Lalith Rajapakse Case Communication No. 1250/2004
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In December 2000 anindividua complaints procedureand aninquiry
procedure under CEDAW cameinto force, with the adoption of the
Optional Protocol to CEDAW.

The Optional Protocol to CEDAW

The Optional Protocol (OP) to CEDAW was adopted by the UN in
1999. It entered into forcein December 2000.

Thisinstrument now provides astronger mechanismto enforcethe
rightsguaranteed to women by CEDAW. It givesthe CEDAW Treaty
Body (the CEDAW Committee) the authority to:

(1) entertainindividua complaintsof violationswhereloca remedies
have been exhausted, and there has been no relief and redress;
and

(i) inquireonitsowninto systematic and graveviolationsof women's
humanrightsunder CEDAW, including wheretherearelargescale
perpetrationsof actsof violenceagainst women.
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BOX XXXV
Optional Protocol

No. of ratifications
State Parties; 79 asof 5 June 2006
South Asian countries that have ratified to date:

Bangladesh
Maddives
Nepal
Sri Lanka
1. Textof Optiona Protocol —SeeAppendix 11

2. See Our Rights are Not Optional: A Resource Guide.
IWRAW —AsiaPacific (2005). KuaaL umpur

The CEDAW Committee has considered some complaintsunder the
Optional Protocol to CEDAW.

Individual Complaints

The Optional Protocol hasanovel feature, in permitting individual
complaintsto be communicated to the CEDAW Committee by or on
behaf of women whoserightshavebeeninfringed. The consent of the
victimis necessary, but consent may be dispensed with on special
justifications accepted by the CEDAW Committee. Theauthor of the
complaint however cannot beanonymousand must makethecomplaint
inwriting.

Thisprocedure hasgiven widelega standing to women’sgroupsto
addressthe CEDAW Committeedirectly oninfringement of women's
humanrights.
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The Committee has the authority to declare a communication
inadmissible. A complaint that isill founded and does not provide
adequateinformation may thereforeberg ected. Theselimitationsensure
that complaintsarefiled to redresslegitimate grievancesand not just to
embarrassor harassa State Party.

The Committeeinvestigatesacomplaint that isconsidered admissible,
and pronouncesitsviewsand recommendations. The OPrequiresthat
the State gives due consideration to these views and recommendations
asanimportant international complaintsprocedure. Thereisprovision
for follow up on progressinimplementing the Committee' sviewsand
recommendations.

Inquiries

The Inquiry procedure is distinct and unlike the communication
procedureisoptiond for State Partiesratifying the OP, who canindicate
that they do not accept it. Detailson this procedure arefound inthe
text of the OP.

The CEDAW Committee in its Concluding Comments on reports
requests partiesto ratify the Optional Protocol to CEDAW so asto
reflect their commitment to implement thetreaty, and enforceit asa
living instrument that impacts on liminating discrimination against
women. To date however only 79 countriesthat haveratified CEDAW
haveratified the Optional Protocol. In SouthAsia, Bangladesh ratified
the Optional Protocol even beforeit cameinto forcein 2000, soon
after it wasadopted by the United Nationsin 1999. Sri Lankaratified
the Optional Protocol in2003.
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BOX XXXVI

Commnications
B.J. v Germany, Communication No. 1/2003

It was claimed that the laws governing separation and divorcein
Germany werediscriminatory. The Committeewas of theview
that the author had not reasonably exhausted domestic remedies.

A.T.v Hungary, Communication No. 2/2003

A Hungarianwoman complained that shewasavictim of domestic
violence and that Hungary had failed to provide adequate
protection against thisviolence. The Committee decided that she
had not recelved effective protection from the State, violating
CEDAW Articles2,5and 16.

Rahime Kayhan v Turkey, Communication No. 8/2005

A Turkish teacher alleged that she was dismissed fromwork on
account of wearing ahead scarf to work, and that her freedom
of choiceand rdligionwasviolated. The Committeerejected the
complaint asavailable domestic remedieshad not been exhausted.

Inquiry Procedure
Report on Mexico

Findingsand recommendationson murder and abduction of more
than 300 women inand around Ciudad Juarez, CEDAW/C/2005/
OP.8/Mexico, 27" January 2005

Theinternational complaints procedure under the OPisparticularly
important for incorporating CEDAW, asit provides another level of
scrutiny, and can encourage courtsto deliver judgmentsin harmony
withinternational law and tresty commitments. If governmentsdefault
ontheir obligationsto give effect to views expressed by atreaty body
on a complaint, the complaints procedure and its effectiveness is
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undermined. The decision of the Supreme Court of Sri Lankainthe
very recently decided SingarasaCase (2006) hasrai sed theimportant
issueof the responsibility of national courtsinthat Stuation. Canthe
courtsrely ondualismto suggest that they arehelplessinthefaceof the
government’sinaction, or canthey review their own judgement inthe
light of views pronounced intheinternational complaints procedure?

Inthiscase, aDivisiona Benchwiththe Chief Justice presiding decided
that thejudiciary in Sri Lankawas supreme and that the executive had
no power to ratify an Optional Protocol to atreaty that permitted a
complaint toaninternationa body, Sncethisamounted to aninfringement
of the judicial power and the sovereignty of the People under the
Condtitution of Sri Lanka. Thisinterpretation of duaismandthedecison
of the Supreme Court has been considered per incuriam in comments
onthecase. Thecase createsaprecedent that conflictswith thenational
and regional trend supporting judicial activism in applying treaty
gandardsinnationa lega systems. It will undoubtedly attract comment
by the Human Rights Committee and the CEDAW Committee when
they examinethe country reportsof Sri Lankaonimplementing treaty
obligationsunder internationa law which consdersthat Courtstoo are
bound by treaty law. That isthe basis on which the Bangal ore and
VictoriaFalsDeclarationsof Commonwedlth Judicia Colloquiahave
placed arespongbility on nationa courtsindualist jurisdictionsto apply
internationd law through judicid interpretation.

Box XXXVII
The Singarasa Case

Nallaratham Singarasa v Attorney General SC Spl (LA)
182/99 15.09.2006

Commentson the Case

See Annex X111

51



ANNEX |
Constitutional Provisions on Treaties

Sri Lanka
Article27(15)

TheSateshall promoteinternational peace, security and co-operation,
and the establishment of ajust and equitableinternational economic
and social order, and shall endeavour to foster respect for
international law and treaty obligationsin dealingsamong nations.

Nepal
Article 126

(1) Theratification of, accession to, acceptance of or approval of
treaties or agreements to whichtheKingdom of Nepa or His
Maesty’sGovernmentisto becomeaparty shal beasdetermined
by law.

(2) Thelawstobemadepursuant to clause(1) shdl, inter dia, require
that theratification of, accession to, acceptance of or approval
of treaties or agreementson thefollowing subjects be done
by amajority of two-thirds of the members present at ajoint
sitting of both Houses of Parliament: -

(& peaceandfriendship;
(b) defenceand strategicaliance;

(¢) boundariesof the Kingdom of Nepal ; and
(d) natural resources, and thedistribution of their uses.
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4

Fiji

Provided that out of thetreatiesand agreementsreferredtoin
sub-clauses(a) and (d), if any treaty or agreementisof anordinary
nature, which doesnot affect the nation extensively, serioudy, or
inthelong term, theratification of, access on to, acceptance of
or gpprova of suchtreaty or agreement may bedoneat ameeting
of the House of Representatives by a simple mgjority of the
members present.

After thecommencement of thisCongtitution, unlessatreaty or
agreement isratified, acceded to, accepted or approved in
accordance with thisArticle, it shall not be binding on His
Majesty’s Government or the Kingdom of Nepal.

Notwithstanding anything contained in clauses (1) and (2), no
treaty or agreement shall be concluded in [sic] detrimental to
the territorial integrity of the Kingdom of Nepal.

Article43

@)

@

The specification in this Chapter of rights and freedoms is
not to be construed as denying or limiting other rightsand
freedomsrecognised or conferred by common law, customary
law or legidation to the extent that they are not inconsistent
withthisChapter.

In interpreting the provisionsof this Chapter, the courts must
promotethevaluesthat underlie a democratic society based on
freedom and equality and must, if relevant, haveregard to public
international law applicable to theprotection of therights set
out inthisChapter.
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India
Article51
The State shall endeavour to -

(& promoteinternationa peace and security;
(b) maintainjust and honourablerel ations between nations,

(c) foster respect for international law and treaty obligations
inthe dealingsof organised peoplewith oneancther; and

(d) encourage settlement of international disputesby arbitration.



ANNEX II
Reservations and Declarations

Bangladesh

Reservations:

“The Government of the People' sRepublic of Bangladesh doesnot
consider asbinding upon itself the provisions of Articles 2, 13(a)
and 16 (1) (c) and (f) as they conflict with Sharialaw based on
Holy Quranand Sunna.”

India
Reservation:

“With regard to Article 29 of the Convention on the Elimination
of All Forms of Discrimination Against Women, the Government of
the Republic of Indiadeclaresthat it doesnot consider itself bound by
paragraph 1 of thisArticle.”

Maldives
Reservations:

“1. The Government of the Republic of Maldives expressesits
reservationtoArticle7 (a) of the Convention, to the extent
that the provision contained in the said paragraph conflicts
withtheprovisonof Article 34 of the Condtitution of theRepublic
of Maldives.

2.  TheGovernment of the Republic of Maldivesreservesits
right to apply Article 16 of the Convention concerning the
equality of men and women inall mattersrelating to marriage
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and family relations without prejudiceto theprovisionsof the
ISlamic Sharia, which govern all marital and family relations of
the 100 percent Muslim popul ation of theMaldives.”

Pakistan

Reservation:

“The Government of the Idamic Republic of Pakistan declaresthat it
does not consider itself bound by paragraph 1 of Article 29 of the

Convention.”

India

Declarations:

“I)  With regard to Articles5 (@) and 16 (1) of the Conventionon
the Elimination of All Formsof Discrimination Against Women,
the Government of the Republic of Indiadeclares that it shall
abideby and ensurethese provisonsin conformity withitspolicy
of non-interference in the persona affairsof any Community
without its initiative and consent.

i)  With regard to Article 16 (2) of the Convention on the

Elimination of All Formsof Discrimination Againg Women, the
Government of the Republic of Indiadeclaresthat thoughin
principleit fully supportsthe principleof compulsory registration
of marriages, it is not practical in a vast country likelndia
withitsvariety of customs, religionsand leve of literacy.”
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Pakistan
Declaration:

“The accession by [the] Government of the Islamic Republic of
Pakistanto the[said Convention] is subject to the provisions of the
Condtitution of theldamic Republic of Pakistan.”
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ANNEX 111

UNIFEM and CEDAW:
Some Regional Initiatives

Committed to using arights-based approach in itswork, CEDAW
becamethe heart of UNIFEM’sprogramming in 1998. UNIFEM’s
CEDAW programme hasfollowed the focus of the Convention on
implementing CEDAW through partnerships between the State, civil
society and NGOs. UNIFEM hasgiven priority to building capacity of
both governmentsand NGOsto implement and monitor progress. It
has documented information and facilitated the sharing of expertiseand
information on reglisingwomen'srightsunder the Convention, evaluating
successesand constraints.

UNIFEM’sprogrammeshave given priority to thefollowing:

Annual “Global to Local” training workshops in collaboration
with the International Women’s RightsAction Watch - AsiaPacific
(IWRAW-AP), conducted during the sessions of the CEDAW
Committee.

Providing aplatform, which bringstogether women’srightsadvocates
and Government representativesfrom theregion, to track progresson
the Convention, share experiences on reporting to the CEDAW
Committee, ass sting upcoming Government reportsto the Committee.

Producing numerous Convention related materials — including
interpretiveguides, trandationsof the Convention, videos, radio spots,
collectionsof good practicesand training material s—to support greater
understanding of CEDAW’sprinciples, itsrelevancein concreteterms
towomen'slives, and of how it can best be applied to achieve gender

equdlity.
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UNIFEM hasenhanced the CEDAW Committee' swork &t thenational
aswell asglobal levels, by providing support to the production of
Shadow Reports, supporting the presence of women’sNGOs at the
Committee sessions, aswell asaflow of dternativeinformationtothe
Committeeto assist intheir assessment of State Party Reports.

UNIFEM hasalso worked to ensure that the Committee’ sexpertise
and authority areincorporated intoinitiativesat thenationa andregiona
levels, by facilitating the participation of Committee membersinkey
roundtables, consultations and workshops.

UNIFEM and CEDAW in South Asia

UNIFEM South Asiainitiated itswork on CEDAW asearly as1993.
Sincethenit hascong stently supported work on CEDAW intheregion,
with aview to both creating capacity to implement CEDAW and to
monitor progress.

(1) Peer Learning

It wasthrough the UNIFEM initiativein South Asia, that for thefirst
time, the processof sharing and |earning on reporting and devel oping
animplementation strategy on CEDAW cameto berecognised by both
governmentsand women’ sgroupsasanimportant activity. A trangparent
interactive mechanism was established where governments and the
women’smovement could jointly appraise progress on fulfilment of
obligationsunder the Convention with the participation of CEDAW
Committeemembersfrom theregion.

(@ Interactive Meetings on CEDAW Implementation

In 1999, a South Asiaregional meetingwasheldtorevisit the
monitoring framework, review and assess basdline reportsand
discuss problems and lessons learnt. At this meeting the
Governmentsof Sri Lankaand Nepa and women’sgroupsfrom
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the countries shared their experiences on preparation of reports
aswell asactual reporting with NGOs and women’sgroupsand
the Government of India. Three CEDAW Committee members
sharedtheir technica expertiseon CEDAW implementationand
monitoring.

Nepal and Maldives shared their experiences with the other
SAARC countriesat the* Commemorating Beijing [11” meeting
held in Maldives in September 2000. Participating at the
meeting, Indiaand CEDAW Committee membersfrom South
Asaexchanged information on CEDAW reporting, monitoring
andimplementation.

In September 2002 in collaboration with the Ministry of
Women's Affairs, Government of Sri Lanka, a South Asia
Consultation on CEDAW was organi sed with the participation
of nodal State agencies, women’'sgroups and gender activists.
Four CEDAW Committee members shared their expertiseon
the CEDAW review and input process. International Women's
RightsAction Watch—As aPacific, aregiona organisation that
builds capacity for theimplementation of CEDAW, provided
technical support at the Conference.

In April 2004 UNIFEM organised a regional meeting for
Women'sMinistriesin Jaipur. The meeting sought to create a
learning opportunity for Governmentson how to usethewomen's
Convention and itsreporting mechanisms. It focused on Strategies
to implement interventions as indicated in the Concluding
Commentsof the CEDAW Committeeand the Optiona Protocal,
including thesystem of dternative NGO reports, towardssecuring
gender equality and women’sempowerment.
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(b) Linking CEDAW Implementation with Progress Reviews
of the Beijing Platform for Action

A panel discussion on knowledge based advocacy on CEDAW
wasorganised at the Fourth South AsiaMinisterial Conference
‘Commemorating Beijing’ held at Paro, Bhutanin 2003.

In May 2005 as part of the programme of the Fifth SouthAsia
Ministerial Conference* Celebrating Beijing PlusTen’ heldin
Islamabad, presentationson CEDAW were made.

(2 Preparation of CEDAW Reports

UNIFEM has extended support to Governments and NGOsin the
preparation of their reportsand also facilitated their participationtothe
CEDAW reportingin New York.

(3 Research and Publications

In2003-2004 UNIFEM supported three studiesto review thelinkages
between religion, religiouslawsand local customary practices—India,
Pakistan and Bangladesh.

In 2004-2005 UNIFEM facilitated the devel opment of new resource
tools

CEDAW: Restoring Rightsto \WWomen —the publication prepared by
the NGO, Partnersfor Law in Development (India), isaresourceto
enhance and deepen understanding on CEDAW, its coverage and
potentid.

CEDAW Indicatorsfor South Asia: An Initiative— Prepared by the
Centrefor Women’s Research (CENWOR), Sri Lanka—astrategy to
monitor thesituation so asto prevent viol ationsand encourage proactive
interventions to realise the obligations. The publication provides
qualitative and quantitative indicatorsfor monitoring.
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(49 Training

In September 2006 UNIFEM supported its network partners to
organiseaweek long training of trainersworkshop for 25 second rung
trainersfrom 7 countries—Afghanistan, Bangladesh, Bhutan, India,
Nepa, Maldives, Pakistan and Sri Lanka.
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ANNEX IV
Some Important Articles in the Convention

Article 1

For the purposes of the present Convention, theterm “ discrimination
againg women” shdl meanany digtinction, exclusonor restriction made
on the basis of sex which hasthe effect or purpose of impairing or
nullifying therecognition, enjoyment or exerciseby women, irrespective
of their marital status, on abasis of equality of men and women, of
humanrightsand fundamenta freedomsinthepoalitical, economic, socid,
cultura, civil or any other field.

Article 2

States Parties condemn di scrimination against womeninall itsforms,
agreeto pursueby all appropriate meansand without delay apolicy of
eliminating discrimination againgt women and, to thisend, undertake:

(& Toembody theprincipleof theequality of menandwomenin
their national congtitutionsor other appropriatelegidationif not
yet incorporated therein and to ensure, through |aw and other
appropriate means, the practical redisation of thisprinciple;

(b) Toadopt appropriatelegidative and other measures, including
sanctionswhereappropriate, prohibiting dl discrimination againgt
women;

(c) Toestablishlegd protection of therightsof women onanequa
bas swith men andto ensurethrough competent nationd tribunals
and other publicinstitutionsthe effective protection of women
againgt any act of discrimination;
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(d)

©

Torefrainfromengaginginany act or practice of discrimination
againg women andto ensurethat public authoritiesand inditutions
ghall actin conformity withthisobligation;

Totakeall appropriate measuresto eliminate discrimination
against women by any person, organisation or enterprise;

(f)  Totakeadl appropriate measures, including legidation, to modify
or abolishexigting laws, regulations, customsand practiceswhich
condtitutediscrimination against women;

(9 To repea all national penal provisions which constitute
discrimination against women.

Article 3

StatesPartiesshall takeinal fields, in particular inthe palitical, socid,
economic and cultural fields, all appropriate measures, including
legidation, to ensuretheful | devel opment and advancement of women,
for the purpose of guaranteei ng them the exercise and enjoyment of
human rights and fundamental freedomson abasisof equality with

men.

Article 5

States Partiesshdll takeall appropriate measures:

(@ Tomodify thesocid and cultural patternsof conduct of menand
women, with aview to achieving the elimination of prejudices
and customary and all other practiceswhich are based on the
ideaof theinferiority or the superiority of either of the sexesor
on stereotyped rolesfor men and women,

(b) Toensurethat family educationincludesaproper understanding

of maternity asasocia function and therecognition of thecommon
responsibility of men and women in the upbringing and
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development of their children, it being understood that theinterest
of thechildrenistheprimordia considerationinall cases.

Article 11

1.

@
()

©

©

©

(®

States Parties shall take all appropriate measures to eliminate
discrimination against womeninthefield of employmentin order to
ensure, on abasisof equality of menand women, thesamerights, in

particular:

Theright towork asaninalienableright of al human beings;

Theright to the same employment opportunities, including the
application of the same criteria for selection in matters of
employmen;

Theright to free choiceof professionand employment, theright
to promotion, job security and all benefits and conditions of
serviceand theright to recelvevocationd training and retraining,
including apprenticeships, advanced vocational training and
recurrent training;

Theright to equal remuneration, including benefits, and to equal
treatment inrespect of work of equa vaue, aswell asequdity of
treatment in the eval uation of thequality of work;

Theright to social security, particularly in casesof retirement,
unemployment, sickness, invalidity and old age and other
incapacity towork, aswell astheright to paid leave;

The right to protection of health and to safety in working
conditions, including the safeguarding of the function of
reproduction.

2. Inorder to prevent discrimination against women on the grounds of

marriage or maternity and to ensuretheir effectiveright towork,
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States Parties shall take appropriate measures.

(& Toprohibit, subject to theimposition of sanctions, dismissal on
thegroundsof pregnancy or of maternity leaveand discrimination
indismissasonthebasisof marital status;

(b) Tointroduce maternity leavewith pay or with comparablesocia
benefitswithout | oss of former employment, seniority or social
alowances,

() Toencouragethe provision of the necessary supporting social
servicesto enable parentsto combinefamily obligationswith
work respongbilitiesand participationin publiclife, in particular
through promoting the establishment and development of a
network of child-carefacilities,

(d) Toprovidespecid protectiontowomen during pregnancy intypes
of work proved to be harmful to them.

3. Protectivelegidation relating to matterscoveredinthisArticleshal
bereviewed periodically inthelight of scientific and technological
knowledge and shall berevised, repealed or extended asnecessary.

Article 12

1. States Parties shall take all appropriate measures to eliminate
discrimination against women in thefield of health carein order to
ensure, on abasisof equality of men and women, accessto health
caresarvices, including thoserel ated to family planning.

2. Notwithstanding the provisonsof paragraph | of thisArticle, States
Parties shall ensure to women appropriate servicesin connection
with pregnancy, confinement and the post-natal period, granting free
services where necessary, as well as adequate nutrition during
pregnancy and lactation.

66



Article 16

1. States Parties shall take all appropriate measures to eliminate
discrimination againg womeninal mattersrelaing to marriageand
family relationsand in particular shall ensure, on abasisof equdity
of menand women:

(& Thesameright toenter into marriage;

(b) Thesameright fredy to chooseaspouseandto enter into marriage
only withtheir freeand full consent;

(¢) Thesamerightsand responsibilitiesduring marriageand at its
dissolution;

(d) Thesamerightsand responsibilitiesasparents, irrespective of
their maritad status, inmattersrelaingtotheir children; inall cases
theinterestsof thechildren shall be paramount;

(6 Thesamerightstodecidefregly and respons bly onthe number
and spacing of their children and to have accessto theinformation,
education and meansto enablethemto exercisetheserights,

(f)  Thesamerightsand respongbilitieswithregard to guardianship,
wardship, trusteeship and adoption of children, or similar
ingtitutionswhere these conceptsexistin national legidation; in
all casestheinterestsof the children shall be paramount;

(9 Thesamepersond rightsashusband andwife, including theright
to chooseafamily name, aprofession and an occupation;

(hy Thesamerightsfor both spousesin respect of the ownership,
acquisition, management, administration, enjoyment and
disposition of property, whether free of chargeor for avauable
congderation.
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2. Thebetrothal and themarriage of achild shall havenolegal effect,
andal necessary action, including legidation, shdl betakento specify
aminimumagefor marriageand to maketheregigtration of marriages
inan officia registry compulsory.
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ANNEX V

Some Concluding Comments on
Trafficking in South Asia

India (2000), Paragraphs 76 and 77

Paragraph 76: The Committeeisconcerned that women and girlsare
exploited in prostitution and inter-state and cross-border trafficking. It
isalso concerned that those women are exposed to HIV/AIDS and
health risksand that existing | egid ation encourages mandatory testing
andisolation.

Paragraph 77: The Committee call s upon the Government to review
exiginglegidation ontrafficking and forced prodtitution and to strengthen
law enforcement. It recommendsthe devel opment of bilateral andinter-
state controlsand reintegration and advocacy programmesto prevent
theexploitation of women and girlsinforced progtitution and trafficking.

Nepal (1999), Paragraphs 149 and 150

Paragraph 149: The Committeeisconcerned about the high incidence
of prostitution and theincreaseintraffickinginwomenand girls, in
particular for the purpose of prostitution. It expressesconcernthat girl
children aretaken acrossthe border for the purpose of child marriage.

Paragraph 150: The Committee urgesthe Government to take effective
steps to review existing legisative provisions on prostitution and
trafficking in women and their compatibility with the Convention, and
to ensuretheir full implementation and compliance. It a so callsupon
the Government toinitiate regional and bilateral cooperation, taking
into account subregional, regional and international agreementsand
standardsonthisissue. It urgesthe Government to review itscriminal
code, to punish personswho procure women for prostitution or for
trafficking, to establish repatriation and rehabilitation programmes, and
to support servicesfor victimsof trafficking.
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ANNEX VI

Some Concluding Comments on
South Asian Reports

Concluding Comments on Institutional
Arrangements

Sri Lanka (2002), Paragraphs 24 and 25

Paragrgph 24: \While welcoming the efforts of the Government to
strengthen the national machinery for women and to introduce
gender maingtreaming, the Committee noteswith concernthat thelegd,
indtitutiond andfinancid framework isgtill insufficient toimplement the
Convention.

Paragraph 25: The Committee urges the State party to givelega
force to the Women's Charter, expedite the establishment of the
National Commission onWomen, strengthen the gender focal points
in government ministries and ensure sufficient human andfinancia
resourcesfor theimplementation of the National Plan of Action.

India (2000), Paragraph 48

Paragraph 48: The Committee commendsthe Government of India
for establishing the National Commission for Women and state
commissionsfor womenwith respongbility for developing action plans
on gender and proposalsfor law reform.
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Concluding Comments on Programmes and
Delivery of Services

India (2000), Paragraph 47

Paragraph 47: The Committee commendstheintroduction of arange
of policiesand programmesby the Governmentsof Indiaover theyears
toimprovethesituation of women. It noteswith appreciation that those
programmes have contributed to some extent to improving the quality
of social indicatorsfor women in various States of the Union. The
Committee welcomes the proposal to formulate a new gender
empowerment policy and thedirectivessent fromthe PrimeMinister’s
officeto mainstream gender i ssuesand arights gpproach to devel opment
atthenationa level.

Nepa (1999), Paragraphs 131 and 132

Paragraph 131: The Committee commendsthe Government for the
Basic Primary Education Programme, launched in 1992, whichis
directed at the improvement of women’s and girls education and
contributesto the advancement of women’ssocia status, aswell as
playing akey rolein strategiesfor poverty aleviation.

Paragraph 132: The Committee wel comesthe creation of the\WWomen
Development Division under the Ministry of Loca Devel opment to,
inter alia, executetwo central micro-credit programmesfor women
and to implement programmes on income generation and community
development.

Concluding Comments on Policies
Sri Lanka (2002), Paragraphs 41 - 43

Paragraph 41: The Committee urges the Government to ensure
thefull and effectiveenforcement of the measures taken to protect
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women migrant workers, including preventing the activities of
illegal employment agencies and ensuring that insurance coversthe
disabled and joblessafter they returnto Sri Lanka.

Paragraph 42: Noting that the mgjority of womenliveinrura aress,
the Committeeisconcerned about discrimination againgt women under
the Land Devel opment Ordinance. The Committee is also concerned
that economic policies do not incorporate agender perspective and
do not takeinto account rural women’sroleas producers.

Paragraph 43: The Committee urgesthe Government to amend the
Land Development Ordinance so that it is compatible with the
Convention. The Committee al so urgesthe Government to recogni se
rural women’'s contributions to the economy by collecting sex-
disaggregated dataon rura production and to ensuretheincorporation
of agender perspectivein al development programmes, with specia
attention to minority rural women.

Nepa (1999), Paragraph 133

Paragraph 133: The Committee commendsthe Government of Nepal
for the adoption of the ninth plan which placeswomen’sissuesinthe
mainstream of devel opment. It also welcomes Nepal’scommitments
to reviewing existing legislation and enacting appropriate lawsin
accordance with international instruments. The Committee also
commends the national plan of action for gender equality and the
empowerment of women formulated by the Ministry of Women and
Socia Welfare and endorsed by the ninth plan.
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Concluding Comments on Creating Awareness of
Rights, and Obligations of State, among Women
and NGOs

Nepal (1999), Paragraph 154

Paragraph 154: The Committee recommendsthat the Government,
incoordinationwith civil society, including women'sgroupsand non-
governmenta organisations initiate policiesand programmestoeiminate
discriminatory culturd attitudestowardswomenand girls. It recommends
implementation of an extensive public awarenesscampaigninorder to
increasethe understanding of gender issuesand human rightsof women
amongst the people of Nepal.
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ANNEX VII

Concluding Comments on
Congtitutional Provisions,
Legidation and Court Decisions

Nepal (1999), Paragraphs 138 and 139

Paragraph 138: The Committeeis concerned that the Government
has not taken sufficient action to reflect the provisonsof the Convention
in domestic laws, or to amend prevailing discriminatory laws. The
Committeeisal so concerned about theinterpretation of discriminatory
laws by the Supreme Court and the Court’sview that if any lawsdo
not conformwith culture and tradition, society will bedisrupted.

Paragraph 139: The Committee recommends that a definition of
discriminationin compliancewithArticle1 of the Convention beincluded
intherelevant laws. The Committee also urgesthe Government to
amend, asamatter of priority, discriminatory lawson property and
inheritance, thelawson marriage, nationdity and birth registration, the
BonusAct, and discriminatory crimina laws, including thenew law on
abortion.

India (2000), Paragraphs 45 and 46; 66, 67 and 69

Paragraph 45: The Committee recognisesthat Indiahas guaranteed
inits Congtitution fundamental human rightsthat can beenforced by an
application to the Supreme Court. The Committee commends in
particular therecognition of afundamental right to gender equality and
non-discrimination and aspecificenabling provisononaffirmativeaction
inthe Congtitution.
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Paragraph 46: The Committee appreciatesthe contribution made by
the Supreme Court of Indiain devel oping the concept of socia action
litigation and ajurisprudenceintegrating the Convention into domestic
law by interpreting Constitutional provisionson gender equality and
non-discrimination.

Paragraph 66: The Committeeisconcerned that the fundamental rights
recognised inthe Congtitution can beenforced only againgt state actors
andinthe event of inaction on the part of the state. It also notesthat the
private sector, whereagreat number of women areemployed, whichis
expanding in aperiod of transition to market economic policies, isnot
covered by Congtitutional standards.

Paragraph 67: The Committeerecommendsthat asex discrimination
act beintroduced to make the standards of the Convention and the
Congtitution applicableto non-state action and inaction.

Paragraph 69: The Committee urgesthe Government to implement
existing legidation prohibiting such practicesasdowry, devadas and
caste-based discrimination. It callsupon the Government to strengthen
law enforcement and introduce reforms proposed by the National
Commission on Women and women activistsin regard to thelaw on
rape, sexual harassment and domestic violence.

Maldives (2001), Paragraphs 138 — 141

Paragraph 138: The Committee urgesthe Government to improve
law-enforcement measures, enact lawson domestic violence, including
domestic violence and marital rape, in accordance with General
Recommendation No. 19, on violence against women, and work with
women’sgroupsto obtainreliable dataand providerelief to victims of
violence. The Committee requeststhe Government to respond to this
issueinnationa plans, based ontheBeijing Platformfor Actionandthe
Commonwealth Plan of Action on Gender and Development. It calls
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upon the Government to create public awareness on violence against
women asan infringement of human rightsthat hasgrave socia costs
for thewholecommunity.

Paragraph 139: The Committee expressesitsconcernthat family laws
discriminate against women and noteswith concern the high divorce
rates, which have an adverseimpact on women and children.

Paragraph 140: The Committee urgesthe Government to enforcethe
new family law, which triesto addressthisproblem, and to continueits
effortsto reform all areas of family law so asto protect the human
rightsof women.

Paragraph 141: The Committee callsupon the Government to obtain
information on comparativejurisprudence seeking to interpret Idamic
law inharmony withinternationa humanrightsstandardsandthe Beijing
Patformfor Action.

Sri Lanka (2002), Paragraphs 22 -24

Paragraph 22: The Committee is concerned that the constitutional
provisons onfundamental rightsdo not create accountability for the
activitiesof non-state actorsor the private sector.

Paragraph 23: The Committee urgesthe State party to guarantee that
the condtitutional rightsapply to non-state actorsand the private sector.

Paragraph 24: While welcoming the efforts of the Government
to strengthen thenational machinery for women and tointroduce
gender maingtreaming, the Committee noteswith concernthat thelegd,
indtitutiond andfinancid framework isgtill insufficient toimplement the
Convention.
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ANNEX VIII

Declarations of Commonwealth
Judicia Colloquia

Bangalore Principles on the Domestic Application
of International Human Rights Norms (1988),
Paragraphs 7 and 8

Paragraph 7: It iswithin the proper nature of thejudicia processand
well-established judicia functionsof national courtsto haveregardto
international obligationswhichacountry undertakes—whether or not
they have been incorporated into domestic law —for the purpose of
removing ambiguity or uncertainty from nationa congtitutions, legidation
or common law.

Paragraph 8: However, wherenational law isclear and inconsi stent
withtheinternational obligationsof the State concerned, in common
law countriesthenationa court isobliged to give effect to nationa law.
In such casesthe court should draw suchinconsi stency to the attention
of theappropriate authoritiessincethe supremacy of nationa law inno
way mitigates breach of an international legal obligation whichis
undertaken by acountry.

Victoria Falls Declaration (1994), Paragraphs 11,
15 and 22

Paragraph 11: Thejudicia officersin Commonwealth jurisdictions
should beguided by the Convention on the Elimination of All Formsof
Discrimination agai nst WWomen when interpreting and applying the
provisonsof thenationa congtitutionsand laws, including thecommon
law and customary law, when making decisons.
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Paragraph 15: Thereisaparticular need to ensurethat judges, lawyers,
litigantsand others are made aware of applicable human rightsnorms
as stated in international and regional instruments and national
congtitutionsand laws. Itiscrucialy important for themto be aware of
theprovisonsof thoseinstruments, which particularly pertaintowomen.

Paragraph 22: Judgesandlawyershaveaduty tofamiliarisethemselves
with the growing international jurisprudence of human rights and
particularly with the expanding materid ontheprotection and promotion
of thehuman rightsof women.
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ANNEX IX

Condtitutional Provisions on
Treaty Incorporation

South Africa
Article231

@)

@

3

4)

)

Thenegotiatingand sgning of al internationa agreementsis the
responsibility of thenational executive.

An international agreement binds the Republic only after it
has been approved by resol utionin both the National Assembly
and theNationa Council of Provinces, unlessitisan agreement
referred to in subsection (3).

An international agreement of atechnical, administrativeor
executive nature, or an agreement which does not require
either ratification or accession, entered into by the national
executive, binds the Republic without approva by theNational
Assembly andthe National Council of Provinces, but must be
tabled intheAssembly and the Council withinareasonabletime.

Any international agreement becomeslaw inthe Republicwhen
itisenactedintolaw by nationa legidation; but a self-executing
provison of an agreement that has been approved by
Parliament is law in the Republic unless it is inconsistent
with the Congtitution or anAct of Parliament.

The Republic is bound by international agreements which
were binding on the Republic when this Constitution took
effect.
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Nepal
Article 126

(1) Theratification of, accession to, acceptance of or approval of
treaties or agreementstowhich theKingdom of Nepal or His
Maesty’sGovernmentisto becomeaparty shal beasdetermined
by law.

(2) Thelawstobemadepursuant to clause(1) shdl, inter dia, require
that theratification of, accessionto, acceptance of or approval
of treaties or agreementson thefollowing subjects be done by
amagjority of two-thirdsof thememberspresent at ajoint sitting
of both Houses of Parliament:

(& peaceandfriendship;

(b) defenceand strategicdliance;

(¢) boundariesof theKingdom of Nepal; and

(d) natural resources, and thedistribution of their uses.

Provided that out of thetreatiesand agreementsreferred toin sub-
clauses(a) and (d), if any treaty or agreement is of an ordinary
nature, which does not affect the nation extensively, serioudly, orin
thelong term, theretification of, accession to, acceptanceof or approva
of such treaty or agreement may be done at a meeting of the
House of Representativesby asmplemajority of thememberspresent.
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ANNEX X

Congtitutional Provisions on Equality and

Affirmative Action!

Sri Lanka

Right to Equality
Article12

(1)

)

3

All personsareequa beforethelaw and are entitled to the equal
protection of thelaw.

No citizen shall bediscriminated against onthegroundsof race,
religion, language, caste, sex, palitical opinion, placeof birth or
any suchgrounds:

Provided that it shall belawful to require aperson to acquire
within areasonabletimesufficient knowledge of any languageas
aquaificationfor any employment or officeinthe Public, Judicia
or Local Government Service or inthe service of any public
corporation, where such knowledgeisreasonably necessary for
thedischarge of theduties of such employment or office:

Provided further that it shall belawful to requireapersonto have
sufficient knowledge of any language asaqualification for any
suchemployment of officewhereno function of that employment
or office can be discharged otherwise than with aknowledge of
that language.

No person shall, onthegroundsof race, religion, language, caste,
sex or any onesuch grounds, besubject to any disability, ligbility,
restriction or condition with regard to accessto shops, public

1

Affirmative Action provisions are given in bold.
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restaurants, hotels, placesof public entertainment and places of
publicworship of hisownrdigion.

NothinginthisArticleshall prevent specia provisionbeing
made, by law, subordinate legislation or executive action,
for the advancement of women, children or disabled
persons.

Nepal

Right to Equality
Article11

1)

ey

3

4

All citizens shdll be equal before the law. No person shall
be denied theequal protection of thelaws.

No discrimination shall be made against any citizen in the
application of general lawson grounds of religion (dharma),
race(varya), sex (li_ga), caste (jé), tribe (jéti) orideologica
conviction (vaicérik) or any of these.

The State shall not discriminate among citizens on grounds
of religion, race, sex, caste, tribe, or ideological conviction or
any of these.

Provided that special provisions may be made by law for
the protection and advancement of the interests of women,
children, the aged or those who are physically or mentally
incapacitated or those who belong to a class which is
economically, socially or educationally backward.

No person shall, onthe basis of caste, be discriminated against
as untouchable, be denied access to any public place, or be
deprived of theuse of public utilities. Any contravention of this
provision shal bepunishableby law.
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(5) Nodiscrimination in regard to remuneration shall be made
between men and women for the samework.

Bangladesh

Right to Equality
Article 27

All citizensareequal beforelaw and are entitled to equal protection of
law.

Article 28

(1) TheStateshal not discriminate against any citizen on grounds
only of religion, race caste, sex or placeof birth.

(20 Womenshall haveegual rightswithmeninall spheresof the
Stateand of publiclife.

(3) Nocitizenshal, ongroundsonly of religion, race, caste, sex or
place of birth be subjected to any disability, liability, restriction
or condition with regard to access to any place of public
entertainment or resort, or admissionto any educationa inditution.

(4 Nothingin thisArticle shall prevent the State from making
specia provision in favour of women or children or for the
advancement of any backward section of citizens.
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Pakistan

Right to Equality

Article25

(1) All citizens are equal before law and are entitled to equal
protection of law.

(2) Thereshall benodiscrimination onthebasisof sex alone.

(3) Nothingin thisArticle shall prevent the State from making

any special provision for the protection of women and
children.

India

Right to Equality
Article14

The Stateshall not deny to any person equality beforethelaw or the
equal protection of thelawswithintheterritory of India

Article15

1)

ey

The State shall not discriminate against any citizen on
grounds only of religion, race, caste, sex, placeof birth or any
of them.

No citizen shall, on ground only of religion, race, caste, sex,
place of birth or any of them, be subject to any disability,
liability, restriction or condition with regardto-

(& access to shops, public restaurants, hotels and
places of public entertainment; or
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©)

(b) the use of wells, tanks, bathing ghats, roadsand
placesof public resort maintained whole or partly out
of Statefundsor dedicated to the use of generd public.

Nothing in this Article shal prevent the State from
making any special provision for women and children.

Nothing in this Article or inclause (2) or Article 29
shal prevent the Statefrom making any specia provision
for the advancement of any socialy and educationally
backward classes of citizens or for the Scheduled Castes
and the Scheduled Tribes.
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ANNEX Xl

Condtitutional Provisions on
Right to Freedom from Torture and
Inhuman and Degrading Treatment

Sri Lanka
Article11

No person shdl besubjectedtotortureor to cruel, inhuman or degrading
treatment or punishment.

Bangladesh
Article 35

(5) Nopersonshall besubjected totortureor to cruel, inhuman, or
degrading punishment or trestment.

(6) Nothinginclause(3) or clause (5) shal affect the operation of
any existing law which prescribesany punishment or procedure
fortrid.

India
Article21

No person shall bedeprived of hislife or personal liberty except
according to procedure established by law.
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Pakistan

Article 14

(1) Thedignity of manand, subjecttolaw, theprivacy of home, shall
beinviolable.

(2) No person shall be subjected to torture for the purpose of
extracting evidence.

Nepal

Article 14

(4)  No person whois detained during investigation or for tria or
for any other reason shall be subjected to physical or mental
torture, nor shall be given any cruel, inhuman or degrading
treatment. Any person o treated shal be compensated in a
manner asdetermined by law.
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ANNEX XII
Condtitutional Provisions on the Right to Life

India

Article21

No person shall bedeprived of hislife or personal liberty except
according to procedure established by law.

Pakistan

Article9

No person shall be deprived of lifeor liberty savein accordancewith
law.

Bangladesh
Article 32

No person shd| bedeprived of lifeor persond liberty savein accordance
withlaw.
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ANNEX XIlII
The Singarasa Case

A Brief Comment

Therecent judgment of the Supreme Court seeking to invalidate Sri
Lanka'saccession to the Optional Protocol to the |[CCPR hasledto
guestionsasto how thisjudgment cameto begiven. Yes, therewasa
case, and as Senior Counsel | would liketo explain the circumstances
inwhichit camebeforethe Supreme Court.

An application wasmadeto the Supreme Court in 2005 for theexercise
of the Court’sinherent power of revision of aconviction and sentence
in 1995, Thiswasafter the viewsof the United Nations Human Rights
Committee had been conveyed to the State, that Singarasa should be
released or retried ashisright toafair trid had been breached. Singarasa
had petitioned the UN Human Rights Committee by virtue of theright
givento him by aninternational agreement or treaty enteredinto by the
Sri Lankan State, namely the Optional Protocol to the International

Covenant on Civil and Political Rights(ICCPR).

The Supreme Court constituted aDivisional Bench of fivejudgesto
hear the application, and it became known asthe‘ SingarasaCase’ .

Thelegdity or congtitutiondity of Sri Lanka saccessontothe Optiona
Protocol to the ICCPR did not arisein this case, was not raised by
Court and was never argued. Indeed the time given to make oral
submissionswaslimited and an application on behalf of the petitioner
for afurther date of hearing wasignored.

The Supreme Court could havein passing in thejudgment raised the
guestion of thetreaty ratification processand left it to bedecidedina
suitable case, after hearing the Attorney-General on behalf of the
executive Head of Stateand the Minister of Foreign Affairs, whotakes

89



theinitiativeandisrespongblefor registering theinstrument of retification
or accessioninthe UN.

Singarasa s application to Court was not an application to enforceor
implement the views expressed by the Human Rights Committee
(HRC) of the UN on anindividual’s communication intermsof the
Protocal. Itisamatter of common knowledgethat the views of the
HRC are not decisionsbinding on national courts. All that Singarasa
didwasto ask for arevisionor review of the decisionsof the Supreme
Court and other courtsgiven earlier. Thisispossibleinour law. The
viewsexpressed by the HRC wererdied on solely to seek to persuade
the Court totake afresh look at thefactsand thelaw in Singarasa’s
case. The Supreme Court wasinvited to reconsider the conviction and
sentence of 50 yearsimprisonment (reduced in appeal to 35 years) in
thelight of theHRC' sviewsasto therequirementsof afair tria, which
isaright guaranteed in our Congtitution. Unfortunately the Supreme
Court hasseenit only asan attempt to substitute for the decisions of
our courtstheviewsof the HRC and, without looking at thefactsor the
law on confessionsto the police, pronounced on the congtitutionality of
the State’ saccessionto the Optiona Protocol in1997. Thisasoexplains
why the Court said the appli cation was misconcei ved and without any
legal base.

There could be no misunderstanding in the minds of Judgesthat the
petitioner’ ssubstantive casewasthat there had been agrave miscarriage
of justicein hisconviction, and anumber of reasonsweregiveninthe
petition which weretotally independent of theviewsof theHRC. There
isnoreferenceinthejudgment to these other argumentsand they have
not been cons dered. Asstated abovetimewasnot givenfor full algument
even though judgment was delivered after many months.

In its views communicated to the State the HRC of the UN had
recommended that the Prevention of TerrorismAct (PTA) provision,
which cast on the accused the burden of proving that a confession
madeto the policewas not voluntary, should be amended. Singarasa
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had been convicted, after the confession washeld admissible, for not
leading any evidenceto show that thealleged attackson Army camps
(whichformed thebasisof the charges) had not taken placeor that he
wasnot involvedinthem. It wasagol den opportunity for the Supreme
Court to have emerged asthetrue guarantor of therightsand freedoms
of peopleby including inajudgement —even ajudgement refusing the
application—arecommendation to thiseffect.

SingarasawasaTamil youth of 19 or 20 who had no schooling and
gpokeonly Tamil. Hisconvictionwassolely onthebassof aconfession
whichwasdenied by himat histrial. The evidence wasthat he made
the confessionin Tamil to apolice officer who understood Tamil but
could not write Tamil; hisconfession wastrandated into Sinhalaand
written down by the same police officer. At the end of Singarasa’s
statement the police officer read out to Singarasain Tamil what he had
writtenin Sinhalabeforetaking histhumb impression on the record.
Thiswasall donein the presence of asenior police officer towhoma
confession under theemergency regulaionsor the PTA had to bemade.
Thisofficer understood only alittle Tamil andthetrand ationinto Sinhaa
wasasofor hisbenefit. The Supreme Court could o have commented
ontheundesirability of aprocedurethat permitted apolice officer to
record astatement confessing to committing seriouscrimes, in Sinhala,
whenitwasmadein Tamil. Had the Supreme Court doneonly thiswe
would have been disappointed but satisfied that the cry for justice by
Singarasa, sentenced to prison for 35 years, had been heard. It is
responses like this that have made the Supreme Court of Indiathe

highly respected body it is.

Nowhere in our Congtitution is it said that the Supreme Court is
Supreme; it isbut another court exercising thejudicial power of the
Peoplewho are Sovereign. It isthe Peopl€ sright to say that the Supreme
Court’s pronouncement taking away avaluableright conferred onthe
Peoplewas per incuriamand in excess of the Court’sjurisdiction. A
treaty solemnly entered into by the Statein the exercise of the executive
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power and in terms of international law asreflected in the Vienna
Convention on Treatiesisnot, it issubmitted with respect, subject to
judicial review. Thereisaprocedurein the Protocol for a State Party
to denouncethe Protocol, but until thisisdone, the Protocol isinforce
inthe country. It must not beforgotten that Sri Lanka saccessiontothe
Optional Protocol of thelnternational Covenant on Civil and Political
Rightswas one of the major accomplishmentsof thelate L akshman
Kadirgamar during hisdistinguished career asForeign Minister. Both
Bench and Bar, a theunveiling of hisportrait at theLaw Library, paid
tributeto Kadirgamar’seminence asalawyer and to hisoutstanding
contribution to the country asForeign Minigter.

RKW Goonesekere
Sunday Times, Sri Lanka
22" October 2006
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Appendix |

Convention on the Elimination of All Forms of
Discrimination against Women
(CEDAW)

The States Parties to the present Convention,

Noting that the Charter of the United Nations reaffirms faith in
fundamental humanrights, inthe dignity and worth of the human
personandinthe equal rights of men and women,

Noting that the Universal Declaration of Human Rightsaffirmsthe
principleof theinadmissibility of discrimination and proclaimsthat all
human beings are born free and equal in dignity and rights and that
everyoneisentitiedtodl therightsand freedomsset forth therein, without
distinction of any kind, including distinction based on sex,

Noting that the States Partiesto the I nternational Covenantson Human
Rightshavetheobligation to ensuretheequd rightsof men and women
toenjoy al economic, socid, cultura, civil and politica rights,

Considering theinternational conventionsconcluded under theauspices
of the United Nations and the specialised agencies promoting equality
of rightsof men and women,

Noting a so theresolutions, declarationsand recommendations adopted
by the United Nationsand the speciaised agencies promoting equality
of rightsof men and women,

Concerned, however, that despite these variousinstrumentsextensive
discrimination against women continuesto exig,

Recalling that discrimination against women viol atesthe principles of
equality of rightsand respect for human dignity, isan obstacleto the
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participation of women, onequa termswithmen, inthepolitica, socid,
economic and cultural lifeof their countries, hampersthegrowth of the
prosperity of society and thefamily and makes moredifficult thefull
development of the potentialities of women in the service of their
countriesand of humanity,

Concerned that in Situations of poverty women havetheleast accessto
food, health, education, training and opportunitiesfor employment and
other needs,

Convinced that the establishment of the new internationa economic
order based on equity and justicewill contribute significantly towards
the promotion of equality between men and women,

Emphasising that the eradi cation of gparthed, all formsof racism, racia
discrimination, colonialism, neo-colonialism, aggression, foreign
occupation and domination and interferencein theinternal affairsof
Statesisessentid tothefull enjoyment of therightsof menand women,

Affirming that the strengthening of international peace and security, the
rel axation of internationd tension, mutua co-operationamong dl States
irrespectiveof their socid and economic systems, general and complete
disarmament, in particular nuclear disarmament under gtrict and effective
internationa control, theaffirmation of the principlesof justice, equality
and mutual benefit in relationsamong countriesand the reali sation of
theright of peoplesunder alien and colonial domination and foreign
occupation to sl f-determination and independence, aswell asrespect
for national sovereignty and territorial integrity, will promote social
progressand devel opment and asaconsequencewill contributeto the
attainment of full equality between men and women,

Convinced that thefull and compl ete devel opment of acountry, the
welfare of the world and the cause of peace require the maximum
participation of women on equa termswithmeninal fields,

94



Bearing in mind the gresat contribution of women to thewelfare of the
family and to the devel opment of society, sofar not fully recognised,
thesocia significance of maternity and theroleof both parentsinthe
family and in the upbringing of children, and awarethat therole of
womenin procreation should not beabasisfor discrimination but that
the upbringing of children requiresasharing of respons bility between
men and women and society asawhole,

Awarethat achangeinthetraditional role of menaswell astheroleof
womenin society and inthefamily isneeded to achievefull equality
between men and women,

Determined to implement the principlesset forthinthe Declarationon
the Elimination of Discrimination against Women and, for that purpose,
to adopt themeasuresrequired for thedimination of such discrimination
inal itsformsand manifestations,

Haveagreed onthefollowing:

PART |
Articlel

For the purposes of the present Convention, theterm “ discrimination
againg women” shdl meanany digtinction, exclusionor restriction made
on the basis of sex which hasthe effect or purpose of impairing or
nullifying therecognition, enjoyment or exerciseby women, irrespective
of their marital status, on abasis of equality of men and women, of
humanrightsand fundamenta freedomsinthepoalitical, economic, socid,
cultura, civil or any other field.

Article2

States Parties condemn di scrimination against womeninall itsforms,
agreeto pursueby all appropriate meansand without delay apolicy of
eliminating discrimination againgt women and, to thisend, undertake:
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©

(d)

©

(®

()

To embody the principle of the equality of men and womenin

their national constitutionsor other appropriatelegidationif not
yet incorporated therein and to ensure, through law and other
appropriate means, the practical realisation of thisprinciple;

To adopt appropriate legidative and other measures, including
sanctionswhere gppropriate, prohibiting al discrimination against
women;

Toestablishlegal protection of therights of women on an equal
bas swith men and to ensure through competent national tribunals
and other publicinstitutionsthe effective protection of women
againgt any act of discrimination;

Torefrainfrom engaging in any act or practiceof discrimination
against women and to ensurethat public authoritiesand ingtitutions
shdl actinconformity with thisobligation;

Totaked| appropriate measuresto diminatediscrimination against
women by any person, organisation or enterprise;

Totakeall appropriate measures, including legidation, to modify
or abolish existing laws, regulations, customsand practiceswhich
condtitutediscrimination against women;

To repeal all national penal provisions which constitute
discrimination against women.

Article3

StatesPartiesshall takeinal fields, in particular inthe political, socid,
economic and cultural fields, all appropriate measures, including
legidation, to ensuretheful | devel opment and advancement of women,
for the purpose of guaranteei ng them the exercise and enjoyment of
human rights and fundamental freedomson abasisof equality with

men.
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Article4

1.

Adoption by States Parties of temporary specid measuresaimed
at accel erating defacto equality between men and women shall
not be considered discrimination as defined in the present
Convention, but shall in no way entail as a consequence the
maintenance of unequal or separate standards; these measures
shdll bediscontinued whentheobjectivesof equality of opportunity
and treatment have been achieved.

Adoption by States Partiesof special measures, including those
mesasurescontained in the present Convention, aimed at protecting
maternity shall not be considered discriminatory.

Article5

States Partiesshall takeall appropriate measures.

@

()

Tomodify thesocia and cultural patternsof conduct of menand
women, with aview to achieving theelimination of prejudicesand
customary and al other practiceswhich are based ontheideaof
the inferiority or the superiority of either of the sexes or on
stereotyped rolesfor men and women;

To ensurethat family education includesaproper understanding
of maternity asasocia function and therecognition of thecommon
responghility of menandwomenintheupbringing and devel opment
of their children, it being understood thet theinterest of thechildren
istheprimordial considerationinall cases.

Article6

States Partiesshall takea|l appropriate measures, including legidation,
tosuppressd|l formsof trafficinwomen and exploitation of prostitution
of women.
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PART |1
Article7

States Parties shall take all appropriate measures to eliminate
discrimination againg womeninthepolitical and publiclifeof thecountry
and, in particular, shal ensureto women, on equa termswith men, the

right:

(& Tovoteinall electionsand publicreferendaandto bedigiblefor
electiontoall publicly elected bodies,

(b) To participatein theformulation of government policy and the
implementation thereof and to hold public officeand perform all
publicfunctionsat dl levelsof government;

() Toparticipatein non-governmenta organisationsand associations
concerned with the public and politica life of the country.

Article8

States Partiesshall takeall appropriate measuresto ensureto women,
onegud termswith menand without any discrimination, theopportunity
to represent their Governments at the international level and to
participatein thework of international organisations.

Article9

1. StatesPartiesshall grant women equal rightswith mento acquire,
changeor retaintheir nationality. They shall ensurein particular
that neither marriageto an alien nor change of nationality by the
husband during marriage shall autometicaly changethe nationdity
of thewife, render her statel essor force upon her the nationality
of thehusband.

2. SatesPartiesshdl grant women equal rightswith menwith respect
tothenationdity of their children.
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PART Il

Article10

States Parties shall take all appropriate measures to eliminate
discrimination against women in order to ensureto them equal rights
withmeninthefield of educationandin particular to ensure, onabasis
of equdity of menand women:

@

()

©

(d)

©

®

Thesameconditionsfor career and vocational guidance, for access
to studies and for the achievement of diplomasin educational
establishmentsof all categoriesinrura aswell asinurban aress,
thisequality shall be ensuredin pre-school, general, technical,
professiona and higher technica education, aswell asinal types
of vocationd training;

Accessto the same curricul a, the same examinations, teaching
staff with qualificationsof the same standard and school premises
and equipment of the samequality;

Theelimination of any stereotyped concept of therolesof men
andwomena dl levdsandinal formsof education by encouraging
coeducation and other typesof educationwhichwill heptoachieve
thisaimand, in particular, by therevison of textbooksand school
programmes and the adaptation of teaching methods,

The same opportunitiesto benefit from scholarships and other
study grants,

The same opportunitiesfor accessto programmes of continuing
education, including adult and functional literacy programmes,
particulary those aimed at reducing, at the earliest possibletime,
any gap in education existing between men and women,

The reduction of female student drop-out rates and the
organisation of programmesfor girlsand women who haveleft
school prematurely;
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(9 The same Opportunities to participate actively in sports and
physical educetion;

(h) Accessto specific educational information to help to ensurethe
health and well-being of families, including information and advice
onfamily planning.

Article11

1. StatesPartiesshall takeall appropriate measuresto eliminate
discrimination against womenin thefield of employment in order
to ensure, on abasis of equality of men and women, the same
rights, inparticular:

@
()

©

©

©

Therighttowork asanindienableright of al humanbeings,

Theright tothesameemployment opportunities, including
the application of thesamecriteriafor selectionin matters
of employment;

Theright to free choice of profession and employment,
theright to promotion, job security and all benefitsand
conditionsof serviceand theright to receive vocational
training and retraining, including apprenti ceships, advanced
vocationd training and recurrent training;

Theright to equal remuneration, including benefits, and to
equal treatment in respect of work of equal value, aswell
asequality of treatment intheevaluation of thequality of
work;

The right to social security, particularly in cases of
retirement, unemployment, Sckness, invaidity and old age
and other incapacity towork, aswell astheright to paid
leave;
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(f) Theright to protection of health and to safety in working
conditions, including the safeguarding of the function of
reproduction.

2. Inorderto prevent discrimination against women onthegrounds
of marriageor maternity andto ensuretheir effectiveright towork,
States Parties shall take appropriate measures.

(& Toprohibit, subject totheimposition of sanctions, dismisal
on the grounds of pregnancy or of maternity leave and
discriminationin dismissalsonthebas sof marita status,

(b) Tointroduce maternity leavewith pay or with comparable
socid benefitswithout lossof former employment, seniority
or socid dlowances,

(c) Toencouragetheprovision of the necessary supporting
social services to enable parents to combine family
obligationswith work responsi bilitiesand participationin
publiclife, inparticular through promoting theestablishment
and devel opment of anetwork of child-carefacilities;

(d) Toprovidespecia protectiontowomen during pregnancy
intypesof work proved to be harmful to them.

3. Protectivelegidationrdatingto matterscoveredinthisarticleshal
bereviewed periodicaly inthelight of scientific and technological
knowledgeand shal berevised, reped ed or extended asnecessary.

Article12

1. StatesPartiesshall take all appropriate measuresto eliminate
discrimination against womeninthefield of hedth careinorder to
ensure, on abasisof equaity of menand women, accessto heath
caresarvices, including thoserel ated to family planning.
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2. Notwithstandingtheprovisonsof paragraph| of thisarticle, States
Partiesshall ensureto women appropriate servicesin connection
with pregnancy, confinement and the post-natal period, granting
free serviceswhere necessary, aswell asadequate nutrition during
pregnancy and lactation.

Article13

States Parties shall take all appropriate measures to eliminate
discrimination against womenin other areas of economic and socid life
inorder to ensure, onabasisof equality of men and women, thesame
rights, inparticular:

(@ Therighttofamily benfits,

(b) Theright to bank loans, mortgagesand other formsof financia
credit;

(c) Therightto participatein recreationd activities, sportsand dl
aspectsof culturd life.

Article 14

1. StatesPartiesshdl takeinto account the particular problemsfaced
by rura women and the significant roleswhich rural women play
intheeconomic survival of their families, including their work in
the non-monetised sectors of the economy, and shall take all
appropriate measuresto ensurethe application of theprovisions
of the present Conventiontowomeninrural aress.

2. StatesPartiesshall take all appropriate measuresto eliminate
discrimination against womeninrura areasin order to ensure, on
abasisof equality of men and women, that they participateinand
benefit from rural development and, in particular, shall ensureto
suchwomentheright:
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(h)
Article 15
1.

law.

2.

@

(b)

©
©

To participatein the elaboration and implementation of
development planningat dl levels,

To have accessto adequate health carefacilities, including
information, counsdlling and servicesinfamily planning;

To benefit directly from social security programmes,

Toobtain al typesof training and education, formal and
non-formal, including that rel ating tofunctiond literacy, as
well as, inter dia, thebenefit of dl community and extenson
sarvices, inorder toincreasethelr technicd proficiency;

To organi se self-hel p groups and co-operativesin order
to obtain equal accessto economic opportunitiesthrough
employment or salf employment;

Toparticipateinal community activities,

To have accessto agricultural credit and loans, marketing
facilities, appropriate technology and equal treatment in
land and agrarian reform aswell asin land resettlement
schemes,

Toenjoy adequateliving conditions, particularly inrelation
tohousing, sanitation, dectricity and water supply, trangport
and communications.

PART IV

States Parties shal accord to women equality with men beforethe

States Parties shall accord to women, in civil matters, alegal
capacity identical to that of men and the same opportunitiesto
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exercisethat capacity. In particular, they shall givewomen equal
rightsto conclude contractsand to administer property and shall
treat themequaly inal stagesof procedurein courtsand tribunds.

States Parties agree that all contracts and all other private
instruments of any kind with alegal effect whichisdirected at
restricting thelegal capacity of women shall be deemed null and
void.

States Parties shall accord to men and women the samerights
withregard tothelaw relaing to the movement of personsandthe
freedom to choosetheir residenceand domicile.

Article 16

1.

States Parties shall take all appropriate measuresto eliminate
discrimination against womeninall mattersrelating to marriage
and family relationsand in particular shall ensure, on abasis of
equality of men and women:

(& Thesameright toenter into marriage;

(b) Thesameright freely to chooseaspouseandto enter into
marriageonly with their freeand full consent;

() Thesamerightsand responsbilitiesduring marriageand
atitsdissolution;

(d) Thesamerightsand responshilitiesasparents, irrespective
of their marital status, in mattersrelaingtotheir children;
indl casestheinterestsof thechildren shall be paramount;

(e) Thesamerightsto decidefredly and responsibly onthe
number and spacing of their children and to have access
to theinformation, education and meansto enablethemto
exercisetheserights;
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(f) The same rights and responsibilities with regard to
guardianship, wardship, trusteeship and adoption of
children, or smilar ingtitutionswherethese conceptsexist
innationd legidation; indl casestheinterestsof thechildren
shdl beparamount;

(9 Thesamepersona rightsashushand and wife, including
theright to choose afamily name, a profession and an
occupetion;

(h) The same rights for both spouses in respect of the
ownership, acquisition, management, administration,
enjoyment and disposition of property, whether free of
chargeor for avaluableconsideration.

2. Thebetrotha andthemarriageof achild shal havenolegad effect,
and all necessary action, including legislation, shall betakento
gpecify aminimum agefor marriage and to maketheregistration
of marriagesinan official registry compulsory.

PART V
Article17
1. For the purpose of considering the progress made in the

implementation of the present Convention, thereshd | beestablished
aCommittee on the Elimination of Discrimination against WWomen
(hereinafter referred to asthe Committee) consisting, at thetime
of entry into force of the Convention, of eighteen and, after
ratification of or accessionto the Convention by thethirty-fifth
State Party, of twenty-three experts of high moral standing and
competencein thefield covered by the Convention. The experts
shall be e ected by States Partiesfrom among their nationalsand
shdll serveintheir persona capacity, consideration being givento
equitable geographical distribution and to the representation of
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thedifferent formsof civilization aswell asthe principal lega
systems.

Themembersof the Committee shall be el ected by secret ballot
from alist of persons nominated by States Parties. Each State
Party may nominate one person from amongitsown nationals.

Theinitial election shall beheld six monthsafter the date of the
entry into force of the present Convention. At least three months
beforethedate of each e ectionthe Secretary-Genera of the United
Nationsshall addressaletter to the States Partiesinviting themto
submit their nominationswithin two months. The Secretary-Generd
shall prepare alist in alphabetical order of all persons thus
nominated, indicating the States Parties which have nominated
them, and shall submit it to the States Parties.

Elections of the members of the Committee shall be held at a
meeting of States Parties convened by the Secretary-General at
United NationsHeadquarters. At that meeting, for whichtwothirds
of the States Parties shall congtitute aquorum, the personselected
to the Committee shall bethose nomineeswho obtain thelargest
number of votes and an absolute mgjority of the votes of the
representatives of States Parties present and voting.

Themembersof the Committee shall beelected for aterm of four
years. However, thetermsof nine of thememberselected at the
first election shal expireat theend of two years, immediately after
thefirst e ectionthe names of these ninemembersshall be chosen
by lot by the Chairman of the Committee.

Thedection of thefiveadditional membersof the Committeeshall
be held in accordance with the provisionsof paragraphs2, 3 and
4 of thisarticle, following thethirty-fifth ratification or accesson.
Thetermsof two of theadditional memberseected onthisoccasion
shall expire at the end of two years, the names of these two
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members having been chosen by lot by the Chairman of the
Committee.

For thefilling of casual vacancies, the State Party whose expert
has ceased to function asamember of the Committeeshall appoint
another expert from among its national s, subject to the approval
of the Committee.

The members of the Committee shall, with the approval of the
General Assembly, receive emoluments from United Nations
resources on such terms and conditions as the Assembly may
decide, having regard to the importance of the Committee's
respongbilities.

The Secretary-General of the United Nations shall providethe
necessary staff and facilitiesfor the effective performance of the
functionsof the Committee under the present Convention.

Article 18

1.

States Parties undertake to submit to the Secretary-General of
theUnited Nations, for consideration by the Committee, areport
onthelegidative, judicid, adminigtrative or other measureswhich
they have adopted to give effect to the provisions of the present
Convention and on the progress madein thisrespect:

(& Withinoneyear after the entry into force for the State
concerned;

(b) Thereafter at least every four yearsand further whenever
the Committee so requests.

Reportsmay indicatefactorsand difficultiesaffecting the degree
of fulfilment of obligationsunder the present Convention.

107



Article19

1
2.

The Committee shall adopt itsown rulesof procedure.

The Committee shall elect itsofficersfor aterm of two years.

Article20

1.

The Committee shall normally meet for aperiod of not morethan
two weeksannually in order to consider thereportssubmittedin
accordancewith article 18 of the present Convention.

Themeetings of the Committee shall normally beheld at United
Nations Headquarters or at any other convenient place as
determined by the Committee.

Article21

1.

The Committeeshal, through the Economic and Socia Council,
report annually to the General Assembly of the United Nationson
its activities and may make suggestions and general
recommendations based on the examination of reports and
information received from the States Parties. Such suggestions
and general recommendations shall beincluded inthereport of
the Committeetogether with comments, if any, from StatesParties.

The Secretary-General of the United Nationsshall transmit the
reports of the Committee to the Commission on the Status of
Womenfor itsinformation.

Article22

The specialised agencies shall be entitled to be represented at the
cons deration of theimplementation of such provisionsof the present
Convention asfall within the scopeof their activities. The Committee
may invite the specialised agencies to submit reports on the
implementation of the Convention in areasfalling within the scope of
their activities.
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PART VI
Article23

Nothing in the present Convention shall affect any provisionsthat are
moreconducivetotheachievement of equality between men andwomen
which may becontained:

(@ Inthelegidation of aState Party; or

(b) Inany other internationa convention, treaty or agreementinforce
for that State.

Article24

States Partiesundertaketo adopt al necessary measuresat the nationa
level aimed at achievingthefull redlisation of therightsrecognisedinthe
present Convention.

Article 25
1. Thepresent Convention shall beopenfor signatureby all States.

2. TheSecretary-Genera of the United Nationsisdesignated asthe
depositary of the present Convention.

3. Thepresent Convention issubject to ratification. | nstruments of
ratification shall be deposited with the Secretary-Generd of the
United Nations.

4. Thepresent Convention shall be opento accession by all States.
Accession shall be effected by the deposit of an instrument of
accession with the Secretary-Genera of the United Nations.

Article 26

1. Arequestfortherevisonof thepresent Convention may bemade
at any timeby any State Party by meansof anatificationinwriting
addressed to the Secretary-General of the United Nations.
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2.

The General Assembly of the United Nationsshall decide upon
the steps, if any, to betakenin respect of such arequest.

Article27

1.

The present Convention shall enter into force on thethirtieth day
after the date of deposit with the Secretary-Genera of the United
Nationsof thetwentiethinstrument of ratification or accession.

For each State ratifying the present Convention or accedingtoit
after the deposit of the twentieth instrument of ratification or
accession, the Convention shall enter into forceon thethirtieth
day after thedate of thedeposit of itsown instrument of ratification
Or accession.

Article28

1.

The Secretary-General of the United Nations shall receiveand
circulateto all Statesthetext of reservations made by States at
thetime of ratification or accession.

A reservation incompatible with the object and purpose of the
present Convention shall not be permitted.

Reservationsmay bewithdrawn at any timeby notificationtothis
effect addressed to the Secretary-Generd of the United Nations,
who shall theninform all Statesthereof. Such notification shall
take effect onthedate onwhichitisreceived.

Article29

1.

Any dispute between two or more States Parties concerning the
interpretation or application of the present Conventionwhichis
not settled by negotiation shall, at the request of one of them, be
submitted to arbitration. If within six monthsfrom thedate of the
request for arbitration the parties are unable to agree on the
organisation of thearbitration, any one of those partiesmay refer
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the dispute to the International Court of Justice by request in
conformity with the Statute of the Court.

2. Each State Party may at thetimeof signatureor ratification of the
present Convention or accession thereto declarethat it doesnot
consder itself bound by paragraph | of thisarticle. Theother States
Parties shall not be bound by that paragraph with respect to any
State Party which has made such areservation.

3. Any State Party which hasmade areservation in accordancewith
paragraph 2 of thisarticlemay a any timewithdraw thet reservetion
by notificationto the Secretary-General of the United Nations.

Article30

Thepresent Convention, theArabic, Chinese, English, French, Russian
and Spanish texts of which are equally authentic, shall be deposited
with the Secretary-General of the United Nations.

IN WITNESS WHEREOF the undersigned, duly authorised, have
signed the present Convention.
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Appendix 11

Optional Protocol to the UN
Convention on the Elimination of All Forms of
Discrimination against Women

Adopted by General Assembly resolution A/54/4 on 6 October
1999 and opened for signature on 10 December 1999, Human

Rights Day entry into force 22 December 2000

The States Parties to the present Protocol,

Noting that the Charter of the United Nations reaffirms faith in
fundamenta human rights, inthedignity and worth of the human person
andintheequa rightsof men and women,

Alsonotingthat the Universal Declaration of Human RightsResolution
217 A (I11), proclaimsthat all human beingsarebornfreeand equal in
dignity and rightsand that everyoneisentitled to all therightsand
freedoms set forth therein, without distinction of any kind, including
distinction based on sex,

Recallingthat the International Covenantson Human RightsResolution
2200A (XXI), annex. and other internationa human rightsinstruments
prohibit discrimination on thebasisof sex,

Also recalling the Convention on the Elimination of All Forms of
Discrimination againgt Women (“the Convention”), inwhichthe States
Partiesthereto condemn discrimination against womenin al itsforms
and agreeto pursue by al appropriate meansand without delay apolicy
of eliminating discrimination against women,

Reaffirmingtheir determination to ensurethefull and equal enjoyment
by women of all human rightsand fundamental freedomsand to take
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effectiveactionto prevent violations of theserightsand freedoms,
Have agreed as follows:
Article1

A State Party to the present Protocol (“ State Party”) recognisesthe
competence of the Committee on the Elimination of Discrimination
against Women (“the Committee”) to receive and consider
communicationssubmitted in accordancewithArticle 2.

Article2

Communications may be submitted by or on behalf of individualsor
groupsof individuas, under thejurisdiction of aState Party, claimingto
bevictimsof aviolation of any of therightsset forthinthe Convention
by that State Party. Where acommunication issubmitted on behalf of
individuasor groupsof individuas, thisshdl bewiththeir consent unless
theauthor can justify acting on their behalf without such consent.

Article3

Communicationsshall beinwriting and shall not be anonymous. No
communication shall be received by the Committeeif it concernsa
State Party to the Convention that isnot aparty to the present Protocol .

Article4

1. The Committee shall not consider acommunication unlessit
has ascertained that all available domestic remedies have been
exhausted unlesstheapplication of such remediesisunreasonably
prolonged or unlikely to bring effectiverelief.

2.  TheCommitteeshdl declareacommunicationinadmissblewhere:

(@ The same matter has aready been examined by the
Committeeor hasbeen or isbeing examined under another
procedureof international investigation or settlement;
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(b) Itisincompatiblewiththe provisionsof the Convention;
(©) Itismanifestlyill-founded or not sufficiently substantiated;
(d) Itisanabuseof theright to submit acommunication;

() The factsthat are the subject of thecommunication
occurred prior to the entry into force of the present
Protocol for the State Party concerned unlessthosefacts
continued after that date.

Article5

1.

At any time after the recei pt of acommunication and beforea
determination onthemeritshas been reached, the Committee may
transmit to the State Party concerned for itsurgent consideration
arequest that the State Party take such interim measuresas may
be necessary to avoid possibleirreparable damageto thevictim
or victimsof thealleged violation.

Wherethe Committee exercisesitsdiscretion under paragraph 1
of the present article, this does not imply a determination on
admissibility or onthemeritsof the communication.

Article6

1.

Unlessthe Committee considersacommunication inadmissible
without referenceto the State Party concerned, and provided that
theindividua or individua sconsent to thedisclosureof their identity
to that State Party, the Committee shall bring any communication
submitted to it under the present Protocol confidentially to the
attention of the State Party concerned.

Within six months, thereceiving State Party shall submit to the
Committeewritten explanationsor atementsclarifying the matter
and theremedly, if any, that may have been provided by that State

Party.
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Article7

1.

TheCommitteeshdl consder communicationsreceived under the
present Protocol inthelight of dl information madeavailabletoit
by or on behalf of individualsor groupsof individualsand by the
State Party concerned, provided that thisinformeationistranamitted
to the parties concerned.

The Committee shall hold closed meetings when examining
communicationsunder the present Protocol.

After examining acommunication, theCommitteeshdl trangmitits
viewson the communication, together with itsrecommendations,
if any, tothe parties concerned.

The State Party shall give due consideration to the viewsof the
Committee, together withitsrecommendations, if any, and shall
submit to the Committee, within six months, awritten response,
including information onany actiontakeninthelight of theviews
and recommendationsof the Committee.

The Committee may invite the State Party to submit further
information about any measures the State Party has taken in
responseto itsviewsor recommendations, if any, including as
deemed appropriate by the Committee, in the State Party’s
subsequent reportsunder Article 18 of the Convention.

Article8

1

If the Committeereceivesreliableinformationindicating graveor
systematic violations by a State Party of rights set forthin the
Convention, the Committeeshall invitethat State Party to cooperate
in the examination of theinformation and to thisend to submit
observationswith regard to theinformation concerned.

Taking into account any observations that may have been
submitted by the State Party concerned aswell asany other reliable
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information availabletoit, the Committee may designate one or
more of itsmembersto conduct aninquiry and to report urgently
to the Committee. Where warranted and with the consent of the
State Party, theinquiry may includeavisittoitsterritory.

After examining thefindingsof such aninquiry, the Committee
shdl transmit thesefindingsto the State Party concerned together
with any commentsand recommendations.

The State Party concerned shall, within six months of receiving
thefindings, commentsand recommendationstransmitted by the
Committee, submit itsobservationsto the Committee.

Such an inquiry shall be conducted confidentially and the
cooperation of the State Party shall be sought at all stagesof the
proceedings.

Article9

1.

TheCommitteemay invitethe State Party concernedtoincludein
itsreport under Article 18 of the Convention detail sof any messures
taken in responseto aninquiry conducted under Article 8 of the
present Protocol .

The Committee may, if necessary, after the end of the period of
sx monthsreferredtoinArticle8.4, invitethe Sate Party concerned
toinformit of the measurestaken in responseto such aninquiry.

Article10

1.

Each State Party may, at thetimeof signature or ratification of the
present Protocol or accession thereto, declare that it does not
recognisethecompetenceof the Committee provided for inArticles
8and9.
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2. Any State Party having made adeclaration in accordance with
paragraph 1 of the present articlemay, at any time, withdraw this
declaration by notificationto the Secretary-General.

Article11

A State Party shall take all appropriate stepsto ensurethat individuals
under itsjurisdiction arenot subjectedtoill trestment or intimidation as
aconsequence of communicating with the Committee pursuant to the
present Protocol .

Article12

The Committeeshal includeinitsannual report under Article21 of the
Convention asummary of itsactivitiesunder the present Protocol.

Article13

Each State Party undertakesto makewiddy known andto givepublicity
to the Convention and the present Protocol and to facilitate accessto
information about the views and recommendations of the Committee,
inparticular, on mattersinvolving that State Party.

Article 14

The Committeeshall developitsownrulesof procedureto befollowed
when exercising thefunctionsconferred onit by the present Protocol.

Article15

1. Thepresent Protocol shall be openfor signatureby any Statethat
hassigned, ratified or acceded to the Convention.

2. Thepresent Protocol shall be subject toratification by any State
that hasratified or acceded to the Convention. Instruments of
ratification shall be deposited with the Secretary-General of the
United Nations.
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3. Thepresent Protocol shall be opento accession by any Statethat
hasratified or acceded to the Convention.

4. Accession shall be effected by the deposit of an instrument of
accession with the Secretary-General of the United Nations.

Article 16

1. Thepresent Protocol shall enter into force three monthsafter the
date of the deposit with the Secretary-General of the United
Nationsof thetenth instrument of ratification or accession.

2. For each Stateratifying the present Protocol or acceding to it
after itsentry intoforce, the present Protocol shall enter intoforce
threemonths after the date of the deposit of itsown instrument of
ratification or accession.

Article17

No reservationsto the present Protocol shall be permitted.

Article18

1.

Any State Party may propose an amendment to the present
Protocol and file it with the Secretary-General of the United
Nations. The Secretary-Genera shall thereupon communicateany
proposed amendmentsto the States Partieswith arequest that
they notify her or him whether they favour aconference of States
Partiesfor the purpose of considering and voting on the proposal.
Intheevent that at |east onethird of the States Partiesfavour such
aconference, the Secretary-General shdl convenethe conference
under the auspicesof the United Nations. Any amendment adopted
by a mgjority of the States Parties present and voting at the
conference shall be submitted to the General Assembly of the
United Nationsfor approval.
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Amendmentsshdl comeinto forcewhenthey have been gpproved
by the General Assembly of the United Nationsand accepted by
atwo-thirdsmgjority of the States Partiesto the present Protocol
inaccordance with their respective constitutional processes.

When amendmentscomeintoforce, they shall be binding onthose
States Partiesthat have accepted them, other States Parties till
being bound by the provisions of the present Protocol and any
earlier amendmentsthat they have accepted.

Article19

1.

Any State Party may denouncethe present Protocol at any time
by written notification addressed to the Secretary-General of the
United Nations. Denunciation shal takeeffect sx monthsafter the
date of receipt of the notification by the Secretary-General.

Denunciation shdl bewithout prejudiceto the continued gpplication
of the provisions of the present Protocol to any communication
submitted under Article 2 or any inquiry initiated under Article 8
beforetheeffective date of denunciation.

Article20
The Secretary-Generd of the United Nationsshdl inform all Statesof

@
(0)

©

Signatures, ratificationsand access onsunder the present Protocol;

Thedate of entry into force of the present Protocol and of any
amendment under Article 18;

Any denunciation under Article 19.

Article21

1.

The present Protocol, of which the Arabic, Chinese, English,
French, Russian and Spanishtextsareequally authentic, shall be
deposited inthearchives of the United Nations.

119



2. TheSecretary-Generd of theUnited Nationsshd transmit certified
copiesof the present Protocol to all StatesreferredtoinArticle
25 of the Convention.
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